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casting from ‘‘The Insurance 
City’’ on February 10. It has been 
heard across the continent, with 
enthusiasm. Tuesday and Friday 
are its regular nights. Thus far it 
has devoted an extra night each 
week to special high-class features 


relayed from New York. ~ ~ 





It broadcast the Inauguration. 


HIS radio station began broad- 
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She picture on the desk 


On countless desks stand the pictures of men’s best inspira- 
tions for work. 


Frame these pictures in gold or silver as you like. Guard them 
behind crystal or glass. Place them where the sun will brighten 
their faces for you. 


But above all protect their realities. You are the frame of their 
peace and comfort now. Make that frame enduring —materially 
at least—in all chat it means to them. 


Life Insurance is the protecting and permanent frame which holds 
and safeguards your realities as you would have them safely held. 


THE PRUDENTIAL INSURANCE COMPANY ef AMERICA 


EDWARD D.DUFFIELD, President HOME OFFICE, Newark, NJ 
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NEGOTIABLE INSTRUMENTS! 
CONDITIONAL SALES! — BILLS OF LADING! 
WAREHOUSE RECEIPTS! § PARTNERSHIP! 


Are you keeping abreast of the times on these 
subjects? 


SALES! 








These and more than twenty other important subjects 
are covered by uniform laws formulated by the Uniform 
Laws. Commissioners, approved by the American Bar 
Association and adopted by State Legislatures. 


Your clients are constantly consulting you on matters 
relating to them. 


You need UNIFORM LAWS ANNOTATED be- 
cause it’s the only work that tells you what states have 
adopted these laws, tells you in what particulars they 
differ in their adoption, and brings together under each 
section of each law all the cases from all jurisdictions in 
which that section has been construed and applied. 


The time to buy it is NOW while the price of the 
eleven books is only $50.00 and while you can get it on 
payments of only $5.00 a month if it is not convenient to 
pay cash in full at 6% discount. 


It is a permanent set always up to date, each book 
being supplemented annually. 








EDWARD THOMPSON COMPANY 


NORTHPORT Publishers NEW YORK 
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With the wonderful increase in our 
means of communication, brought about 
by railroads, airships, telegraph, and 
radio, we have entirely ignored state 
lines in reaching our markets and in 
our other dealings with one another. 
Disputes arising out of this interstate intercourse 
are brought before the Federal Courts for deter- 
mination. 

Tremendous expansion in our national relation- 
ships is all reflected in the character’ and the 
amount of business now confronting the Federal 
Courts. 

Full consideration must be given to this growing 
branch of our jurisprudence in building up your 
law library. 












Begin with 
Federal Reporter 
Second Series 






The new volumes are the same size and style as the 
Supreme Court Reporter and the seven state reporters and 
will make about 6 vols. a year. 


West Publishing Co. St. Paul, Minn. 
































— Begitn NOW ncreernnnnnsnnnnnnin 









On acceptance of this order, you may send me Vol. 1 


> 

Pub. Federal Reporter (2d) at $4.75 delivered, buckram binding, 

Co. and enter my subscription to Federal Reporter, 2d Series, at 
$5.00 a vol. (including weekly advance sheets); begin with 
Vol. 2 (2d) and continue until further notice. 


Signed... .. 


pO PP ree ee 
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SOLVE YOUR LIBRARY PUZZLE 


by installing a system, each unit 
of which, while complete in itself, 
complements every other unit. 


THE ANNOTATED REPORTS SYSTEM 


is composed of interlocking units 


American Law Reports 
Lawyers’ Reports Annotated 
American Decisions and Reports 
U. S. Supreme Court Reports, L. ed. 
British Ruling Cases English Ruling Cases 


and 


Ruling Case Law 


“*The Sets of Simplicity and Service’’ 














THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester, N. Y. 





New York Manila Shanghai 
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Cooley on Taxation— 


By THOMAS M. COOLEY, LL. D. 


FOURTH EDITION (1924) By CLARK A. NICHOLS 
Author of Nichole’s New York Practice and Contributor to Fletcher's Cyclopedia of Corporatio 
McQu icipal Corporations, Etc. 








4 Large Volumes $40.00---NOW READY 


OOLEY has been quoted by the courts more than all other books 
on taxation combined—the standard authority on taxation since 
1876. Cooley first laid down many of the rules of taxation now adopted 
by the courts and has had a greater influence on decisions of the courts 
than any other writer. No statement of the law of taxation laid down 
by Judge Cooley, whether based on decisions of the courts or merely 
his views, has been criticised or dissented from by the courts in all the 
years since the first edition in 1876, 





The Ultimate Source of Authority on the Law of Taxation 


“The great text book, whose page was sought to buttress argument, is always, in matters ot this 
import, somewhat in the nature of a court of last resort.”—Mr. Justice Dunn of the Supreme Court 
of Maine in Inhabitants of Whiting os. Inhabitants of Lubec, 121 Me. 121, 115 Atl. 896. 


CALLAGHAN & COMPANY 


Established 1864 


198 Broadway, New York 401-409 East Ohio Street, Chicago 
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A HANDBOOK 


Condensing, Simplifying and Clarifying Corporation Law 
For the use of Lawyers, Law Students and Laymen 


PREPARED BY 
WILLIAM W. COOK 
Author of 
TREATISE ON CORPORATION LAW 
One Volume, 859 Large Pages, Thin Paper, Flexible Cover 


Covers the Whole Field of 
CORPORATION LAW 


References in footnotes are to the Eighth Edition of the author’s Treatise on 

CORPORATION LAW and the DECISIONS OF THE SUPREME 

COURT OF THE UNITED STATES and to RECENT DECISIONS gen- 
erally 





Price $2.50 Per Copy 
Being cost of Typesetting, Electros, Paper, Printing and Binding 





Mail check to W. W. COOK 
Room 2627 61 Broadway New York City 
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The Constitution of the United States: 


Yesterday, Today, — 
JAMES M. 


“A clear and vivid presentation of the history 
of the adoption of the Constitution and of its 
basic principles.” 

—Judge Wilkerson, in the Chicago Tribune 
“A book of extreme importance to all who 
understand what the American Constitution 
accomplished in the building up of a great 
nation.” 


Solicitor General of the United States 


and Tomorrow ? 


BECK 





appe al to the patriotic citizen to live up to the 


eals of the Fathers.” 
P rof. Fenwick, University of Pennsylvania 
Law Review 


“Mr. Beck’s book is literature, as well as his 
tory. His book is not only scholarly; but also 
stimulating and entertaining.” 


—Charles Warren, in Michigan Law Review 


Lord Sydenham, in the London times “The most analytical, thoughtful and suggestive 
“It is probable that the author did not of the many works upon American history 
consciously set out to create a drama; but which have recently appeared. he author 
he has in reality produced a vivid one. Mr 
Beck wished to go beyond the letter and evoke 
the life of the Constitution. Here, he has 
touched the deepest springs of its being and “p 


thereby given it a new meaning. He has in ch: 


effect dramatized the Constitution.” 


“No responsible statesman can neglect the 
chapter on America’s foreign relations. It is a 
clear, candid exposition of existing practice, 
without shirking the disadvantages or muni- 
mizing the advantages.” 


deals with the subject in a broad and 
losophic spirit.” 


i pnil 
Dublin (Ireland) Independent 


1 


ublic opinion in the United States has been 
allenged and stirred by the publication of an 





indictment of present-day democracy, writter 
—Dr. David Jayne Hill, in the Philadelphia by 
Public Ledger M. 


a distinguished American lawyer, Mr. James 
Beck ™ 
—Glasgow (Scotland) Herald 


“A quite splendid and noble work, solid in con 
tent, thrilling in its movement. It is clearly a 
great treatment of a momentous subjé 


—W ashin gton News 


—Lord Birkenhead, in the London Evening “Even those who disagree with Mr. Beck's 
Standard conclusions will be forced to agree that his 
exposition leaves little to be desired. The things 

“It is not too much to say that this book, at that matter most in a book are lucidity, awak 

tractive as is its form, persuasive as is its ening of interest, and the stimulation of the 

matter, illustrated by graceful diction and mind, and, in this volume, we get all three 
adorned by the fruits of s holarship and expe To employ the hackneyed, but very useful 
rience, is entitled to the highest place.” phrase, Mr. Beck never fails to carry his reader 

—John M. Zane, in American Bar Association along with him.” : 

Journal. —J. St. Loe Strachey, in the London Spectator 





“Mr. Beck writes as charmingly as he speaks, a 


and those who have come under the spell of his 
eloquence well know what to expect in the 











do not at the moment recall any similar 


treatment of this vital subject that in combined 
brilliance and learning, in so compact a form 


volume before us. It is not the dry bones of equals this engaging narrative His pages 
the law; it is not a running commentary upon fairly glow with interest. There is not a dull 


the clauses of the Constitution, one by one 
Rather it is a historical study of the making of 
the Constitution, followed by a very earnest 


244 Madison 


For Sale at All Booksellers 
THE GEORGE H. DORAN COMPANY 


NEW YORK 


or banal line in his book.” 
—Albert J. Beveridge, in the Internationa 


Book Review 


Avenue 
Price $2.50 
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AD VERBATIM PLEA of 


CLARENCE DARROW Unknown and Missing 


In Defense of er Loeb 


FI sen) ote Heirs—Searched For 


| A TWO PUBLISHED 1 DEBATES OF ar ‘onal oan 
| ; INTEREST TO EVERY LAWYER _ An international organization serv- 
mest 3. ing Lawyers and working along ethical 
| | Capital Punishment? | PROHIBITION? lines in the search for heirs and lega- 
tees in matters intestate, testate or 
| Clarence DARROW CLARENCE contested; also owners of dormant 








































us Chicago Lawyer ee bank accounts, trust balances that have 
mete ony Famous Chicago Lewyer terminated, etc. 
versus r r ~ 
Judge A. J. TALLEY REV. JOHN HAYNES 4 W e advance = —a and handle 
of the New York Court HOLMES cases on contingent basis. 


Lawyers and others codperating 
with us in behalf of heirs found re- 


oy enerai oS stOnS 


Brilliant N. Y. Preacher 
SUBJECT—Resolved: That Cap- meta 
ital Punishment is a Wise Pub- SUBJECT—Resolved: That the 




















N. B. Briefs, debates, data supplied on all public ques- 
tions. Inquiries solicited. 


c Poli United States Continue the Pol- ceive adequate compensation. Matters 
. ee icy of PROHIBITION as De- os pensation. Mats 
Mr. Darrow, Negative fined in the Eighteenth Aenend extending into foreign countries are 
Judge Talley, Affirmative ment P : iti 
| Introduction by LOUIS MAR Sie: thsendel: athena handled with utmost expedition — by 
|: SHALL, Prominent Member my Rev. Holmes, A firmative cable if urgent, through our special 
i I. Har f ra " - . . . . 
| LEWIS E. LAWES, Warden S COPELAND, U.S. Senator representatives in foreign lands. 
4 » & Vendior . . *,¢ 
Eg oft Ss York from New York , Booklet re our services and activities 
| {Held im New York be ~ai an 
| audience of 4,000 on October 28, | {Held in New York, December sent to Lawyers on request. Legal 
| 1924. 14, 1924. : ° ° 
| STENOGRAPHIC AD VER STENOGRAPHIC AD VER- representatives listed for emergency 
f BATIM REPORT BATIM REPORT service, 
: | trated by Portraits the Illustrated by Portraits of the 
E Debaters Debaters 
| rie $1.48, postpaid Price $1.0, postpad W.C.COX & COMPANY 
| >. > >. 
| The League for Public Discussion Federal Reserve Bank Bldg., 
| 500 FIFTH AVENUE Dept. J NEW YORK CITY CHICAGO 

















Why Every Lawyer Needs 
This New Indexed Bible 














| He needs t ecause of its pr actical 
elpfulness t ractice I his protes 
o1 
No other Bil so well arranged tor 
practical ne f the busy lawyer as 
New Indes ble, combining in one 
ndy volume features of a Bible 
yclopedia, | e Dictionary and Index. 
Pao Travelled bia Cunard 
or ready referer An apt ~ meaner rave un 
nt of law t blical beari 1g on any 


a uckly locate: 


| | What Prominent eee Say 


“during 1924~ again the la 
pen carried 1 any line or 











| acta Bevelation in ite thoroughness” says Bey, group of lines on the Atlantic 
} Which every practicing attorney should have and «@ t 
| a k s law rary, con 


as es a 4 r moder law in an 












Likes It Best of All ‘Best Issue | Have Ever Seen” 
M. W. Pratt, Attorney, Fairfield, Ale Judge W. L. Brown, London, Ky., “I ] HERE IS NO BET TER WAY! 
ave several B find your ave used the New Indexed Bible, as 
we helpful and the one I like udge of the court and attorney-at- 
est It is very helpful to a lawyer aw as well as in private life It is 
; as all the laws of Moses and the the best issu e of the Bible I have 
7 : hets have been codified.”’ ever seet 
y “Surely the Bible for the Lawyer , an x. a ie co . 
ee asim ition own, Judge Circuit Cour 
ie tys Dyke Ballinger, Attorney, adding Jefferson Co., Ala I value the New 
< f that any t ar subject Indexed Bible above everything I have 
3s 6 easily locat ver seer It is a time saver.”’ 
i 
mages beapsp cst s Edition—Only $7.50 
a I i I harmony with other books in your law library; 
) pages er 0 pages of special helps The completeness of this 
f its ngement will surprise and delight you 
fir . p in your practice 
$7 a py today Your money beck if you are not more 











Buxton-Westerman Co. 
S. State Street Dept. 55 Chicago, tii. 
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An Unusual 


Insurance Home 
Administration Building 
Maryland 
Casualty 
Company 
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Protection Needed 
By Your Clients 


When your clients need advice as standing and reputation of the insur 
to the proper protection of their ance carrier is important. Practic 
business or private interests, their ally every line of Casualty Insur 
casualty and surety needs should be ance and Surety Bonds is written b) 
given careful consideration. the Maryland Casualty Company, a 

In giving advice as to the line or company of financial strength and 
lines of insurance, the financial character. 


Accident — Health— Liability — Automobile — Elevator —Coal Mine — Work 


men’s ammonites ids—S prinkler Leak- 
Fiy-W heel — Burglary 


—Check Alte ration “a For gery—Sur ety Bonds—Fidelity Bonds. 


Maryland Casualty Company 


We publish the Maryland Casualty Company Lawyers List. 
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The Corporation Trust Company maintains at 
Wilmington, Delaware, the largest and best 
equipped organization in that State devoted 
to handling for Counsel all matters of cor- 
porate organization and maintenance. 


assists counsel in incorporation or 


I 


jualification in EVERY state, and in every territory, 
ind in every province of Canada, and has its offices 
nd representatives in each of those jurisdictions for 
that purpose But because so many attorneys prefer 
the advantage offered to business corporations by the 
Delaware law, our facilities in that state are espe- 
ially large and efficient. 

We furnish counsel with complete information, 
recedents and forms for drafting all papers required 
for incorporation in Delaware (or will draft them 
inder counsel’s instructions when desired); attend to 
the filing of all papers and publication of required 
notices; furnish temporary incorporators, hold the 


THE CORPORATION 


Ss 


37 Wall Street, 


first meeting, and open the minute book; and subse- 
quently maintain for the corporation, under counsel's 
supervision, the required office and agent in the state, 
keep the original or duplicate stock ledger required 
in the state, and notify counsel of the date for filing 
of state reports and paying state taxes—and of all 
other matters necessary for maintaining the com- 
pany’s corporate standing in the state. 


The Corporation Trust Company is the oldest and 
largest organization engaged in this line of work, and 
its services in incorporation are extended ONLY to 
members of the bar. Write or telephone the nearest 
office for further information. 


RUST: COMPANY 
De New’ ST BRITT we 


New York 


A fiiliated with 
The Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 


Chicago, 112 W. Ad Ss Washington, Colorado Bldg. Philadelphia, Land Title Bidg. 
Pittshargh, Oliver Bide Los Angeles, Bank of Italy Bldg. Boston, 53 State Street 

Cleveland, Guardian Bldg. i , ot Bee eee La, ag stration bam 
Kan City, Scarritt Bidg. roit, me v. Ban q Albany Agency, ashington 
Portland, us. 281 St John St Minneapolis, Security Bidg. Buffalo Agency, Ellicott Square Blég. 


WILMINGTON, DELAWARE 


(Corporation Trust Co. of America) 






































































































Is His cAmbition 
Realized? 


We Leave the Answer to You 


Says Mr. Wellman in his preface to GENTLE- 
MEN OF THE JURY: “The world is already too 
full of moral lectures and serious reformers, and 
while I trust my efforts may prove instructive to 
the uninitiated, my ambition is also to be hailed 
a welcome raconteur.” The excerpts from his book, 
culled at random, and quoted below, give an idea of 
the sparkling anecdotes which color his entire work. 

A story is told of Sir Edward Carson to the ef- 
fect that on one occasion a gorgeously arrayed per- 
son confronted him in the witness box and in reply 
to the question whether he was a commercial trav- 
eller, said, with proud emphasis, “I ham.” Carson 
congratulated him with the sarcastic remark, “Then, 
sir, you are the best dressed ham I have ever seen.” 


Legal education was previously negligible both as 
to quality and quantity. “My rule,” said an exam- 
iner of the old school, “is to pass any man whose 
examination I can mark 50 per cent. Well, I asked 
the applicant two questions. The first was ‘What 
is the rule in Shelly’s case?’ He answered that 
it had something to do with poetry. Of course that 
was wrong. Then I asked him ‘What is a contin- 
gent remainder?’ He answered that he was sure he 
didn’t know. Well, that was right. So I passed 
him. He was 50 per cent. right!” 


What a judge may on occasion do with a jury’s 
decision is illustrated by the following story, “Pris- 
oner at the Bar, you yourself think that you are 
innocent; your lawyer thinks you are innocent; the 
prosecuting attorney seems to think th.t you are 
innocent; the judge on the Bench feels that you are 
innocent. And yet the jury, with their superior 
knowledge of men and things, have found you 
guilty. It is therefore my bounden duty to sentence 
you. I therefore sentence you to one day, and, as 
that day was yesterday, you are free to take your 
hat and coat and leave the courtroom.” 


READ “Gentlemen of the Jury” 
by FRANCIS L. WELLMAN 
Price $4.00 


THE MACMILLAN COMPANY 


New York Boston Chicago Atlanta Dallas San Francisco 
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Used Law 











Our stock of second-hand or 
used law books is most com- 
plete and one of the largest in 
the country. Let us quote 
price on any single volume 
or set that you might be in- 
terested in. 


Catalogue mailed on request 


YOUR CORRESPONDENCE SOLICITED. 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
ATLANTA, GEORGIA 





WE PAY CASH FOR LAW LIBRARIES | 





















Delaware Corporations 


CRGANIZED 


Assistance to Lawyers in Organization—Maintenance of 


Statutory Local Office—Full and Complete Service. 


Digest of Delaware Corporation Law—Pamphlet on Stock 
Without Par Value free to Lawyers on request— Also Forms 


for Organizing Corporations. 


REPRESENTED 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 





Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corporations. 
Also Forms for organizing Delaware Corporations. 
Price $2.00 Postpaid 


Cloth bound 240 pages 














CORPORATION SERVICE COMPANY 


Equitable Building Wilmingiea, Delaware 


Tel Wilmingtes 132 
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The Movement for Higher Bar Admission Standards 


Ps \GRESS towa! 
Bar Association 


ulrements 1S 


1 the realization of the American 
rogram for higher bar admission 

the nineteenth annual 
Carnegie Foundation for 
\dvancement of It first takes up the 
r two years of college work, or their 


legal 





ussed in 
of the 


Teaching. 


port of the President 


1 


lution calling 1 


equivalent, as a preliminary preparation for 





: studies, and states that Kansas had already begun to en- 
force this oo. gy ent in the case of office students, 

id since 1923 the State Board of Examiners has also 
nforced it in the case of law school students. How- 

er, “no other state has a rule so stringent as this for 

lents who be their law studies this coming 


1 Colorado have recently instituted 


ement of one college year, or its 


ilent, effective immediately. West Virginia will 

ire the equ ent of two college years from ap- 

ants who begin their law studies in the autumn of 

25, and Illinois from those who begin their law 

lies after July 1, 1926.” Thirteen states have a 
liminary requirement of a high school education or 

‘ juivalent. Of the remaining states, fifteen require 
licants to possess a certain amount of general educa- 

not necessat! acquired before the beginning of 

heir law studies. Eighteen jurisdictions require no 


ic amount general education 


¥ has there been as yet any notable compliance 
i e resolut that applicants should not be per- 
9 to take the law examination unless they had 
y g ted from a law school mantaining a certain stand- 


facilities. “Everywhere except in 
nd even here in the case of applicants 


idies this autumn—the entire legal 


¢ may be secured in a law office. Five states in- 
ositively uire all applicants—or in New York 

ng less than two years of college education—to 

S least six months or a year in an office. Several 
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states, however, have taken steps designed to make office 
Three such advances have 
occurred during the past year. Louisiana has been 
added to the already considerable list of states that re- 
quire office students to register at the beginning of their 
period of law study. Ohio, which last year followed 
Michigan and Washington in lengthening the period 
of study for office students from three years to four, 
has now gone somewhat farther than these states in the 
attempt to regulate the study itself: the preceptor must 
submit an affidavit that he has given actual instruction, 
for at least two hundred hours per year, in a prescribed 
list of subjects. Finally, Illinois not only has instituted 
a four-year prescribed curriculum, and a requirement, 
verified by affidavit, of not less than one hundred and 
twenty hours of actual legal instruction each year, in 
addition, it has substituted, for the more usual registra- 
the very stringent rule that office 
the State 


study amount to something. 


tion provision, 
students must be examined annually by 
Board.” 

On the subject of “the diploma privilege’’—that is, 
exemption from bar examinations in the case of grad- 
uates of certain law schools—which has been repeatedly 
cendemned by the American Bar Association, the report 
states that during the past three years only one state, 
Louisiana, has changed its policy in this respect. At 
present in thirteen states by act of the legislature, and 
in Oklahoma by a ruling of the Supreme Court and 
State Bar Commission, graduates of certain law schools 
who have already been examined there are subjected to 
no further tests for admission to practice. 

_—__o 


“Criminal Justice in America” 


HE Bar Association of St. Louis has arranged 
for a program of five lectures in 1925 on the 
general topic of “Criminal Justice in America.” 
Hon. Marcus Kavanagh of Chicago will speak on 
Monday, March 16, on “The Possibility of Im- 
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provement Through the Mere Exercise of Judicial 
Power”; Hon. Charles S. Whitman of New York 
City, March 25th, on “The Possibility of Improve- 
ment in the Way of Preventing Crime and Ap- 
prehending Criminals”; Hon. Alfred Bettman of 
Cincinnati, March 30, on “The Possibility of Improve- 
ment by Administrative and Procedural Reforms 
in Connection with Prosecution”; Prof. Charles K. 
Burdick of Cornell University, April 6, on “The 
Possibility of Improvement by Statutory Changes 
and Constitutional Amendments”; Hon. Herbert S. 
Hadley, Chancellor of Washington University, 
April 13, on “Present Conditions Historically Con- 
sidered.” 


American Foreign Law Association 


HE American Foreign Law Association held 

an organization meeting on February 24, at 
New York City, and adopted a constitution declar- 
ing “the objects of the Association shall be the 
advancement of the study, understanding, and 
practice of foreign, comparative and private inter- 
national law, the promotion of solidarity among 
members of the legal profession who devote them- 
selves, wholly or in part, to those branches, the 
maintenance of adequate professional standards 
relative to such members, and active co-operation 
with learned societies devoted to such objects, like 
the Comparative Law Bureau of the American Bar 
Association, the Société Legislation Comparée, etc.” 
The affairs of the Association are to be managed 
by a general council of nine, elected at a regular 
meeting of the Association and holding office for 
three years. The constitution contains appropriate 


provisions as to active, associate and honorary 


membership. The annual meeting is to be held o1 
the third Monday in November of each year. The 
acting chairman of the new organization was Mr 
Guy Van Amringe and the chairman of the com 
mittee on drafting the constitution was Judge Cha 
S. Lobingier. 


ANNUAL MEETING 
DETROIT, MICHIGAN, SEPT. 2-4, 1925 


HEADQUARTERS 
BOOK-CADILLAC HOTEL 

Location, Michigan Ave. and Washingto1 
Boulevard. 

Capacity, 

Rates, Single rooms, 
Double rooms, $6 to $10 per day. 
to $18 per day. 


1200 rooms—each with bath 
$4 to $7 per day 
Suites, $1 


For reservations and further information 
concerning the Book-Cadillac and other Detroit 
Hotels, address 

Oscar C. Hutt, 
Chairman Committee on Reservations, 
Dime Savings Bank Bldg., Detroit, Michigan 
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BLAKEMORE on PROHIBITION 


Second Edition, 1925 
Equally Valuable for Both Wets and Drys 


All the Law to Date 


ALL THE CASES TO DATE 
SEARCH AND SEIZURE 
CRIMES FULLY COVERED 
SEARCH OF AN AUTOMOBILE 
HOME BREWERS’ RIGHTS 
THE NEW SMUGGLING TREATY 
2 NEW FORMS OF PLEADING 
1185 royal octavo pages Buckram, $12.00 


MATTHEW BENDER & COMPANY 
Incorporated 
109 State St., 28 John St., 
Albany, N. Y. New York City 








Books Fine—Prices Very Moderate 


Books Offered Below Are Unusually Good Books 


The Century Digest, complete 50 vols., buckram $15 
The pub isher’s price for a new set is $ 0 

First Decennial Digest, 1896-1906, 25 vols 140.0 
The publisher's price of these new, is $162.5 

Second Decennial Digest, 1906-1915, 25 vols.... . 155.0 

American Digest, 1916-1924, vols. 1A to DA 85. 


s’ Reports Annotated, Old series, New series, and 
“Third Unit, with extra annotations, and the New Digest, 
all buckram, 162 vols. at $3 per vol....... 486.06 

Publisher’s price is about 40% higher 
Federal Reporter, 300 vols. all buckram, regular editior 


with indexes, at $1.60 per vol....... 480.1% 
Federal Reporter, thin paper edition, bi sas am, new 540.00 
lowa Reports, complete, 199 vols., all buckram, at $2 

OF Bic ocssentesnsk Geckheuawesesceesecneses . 398 
Nebraska Reports, complete, 109 vols., at $1.25 per vol..13 
Illinois Reports, 313 vols., at $1.50 per vol : 469. Si 
Negligence and Compensation Cases, 21 vols. and 2 digests 

at $4.00 per volume.........+.+.+..- ‘ 92.0 


The publishers’ price is $6.50 per volume. 
Kentucky Reports to Southwestern Reporter, & vols 
ee 906 s6oupecgenenbabvoasenetvercess ; » 225 
am Bankruptcy Reports, 49 vols. and Digest 130.0 
tere” nao vols. er’ 1915 annotations, buckram, at $1.75 
OERe . GiBe ccduhantnnehs tata lesbestniwensernesceveceoses ‘ 
American and Eng!ish Encyclopedia of Law, second edition 
and suppt., 37 vols., at $1.25 per vol ; 46.25 
U. S. Supreme Court Reports, Law Edition, 67 books 
covering U. S Reports to 264... cid 250.0 
Rose’s Notes on U. S. 20 vols., new , -» 100.0 
Co-op. Digest, 8 vols. with the reports, $45.00 


Southeastern Reporter, 123 vols., buckram, at $2.25 
per vol. . ° re 
Pacific States ‘Reports, "annotated, 135 vol » 4 books, 
DEED cvecodncncenscncessocesevese seesees B00 
It pays to have fine books; it pays in dura- 
bility; it pays im satisfaction. Shipment made 


promptly. Write us. 


GEORGE I. JONES, LawBookseller 
202 South Clark Street - - - CHICAGO 
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APPELLATE PROCEDURE OF U. S. SUPREME COURT 


AND CIRCUIT COURT OF APPEALS 


easure Passed by Congress Amending Judicial Code and Further Defining Jurisdiction of 
the Supreme Court and Circuit Court of Appeals Regarded as Great Forward Step— 
Should Help Supreme Court Catch Up With Its Docket—Important That Bar of 
the Country Familiarize Itself With This Important Recent Legislation 
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considered a great step in the history 
nited States Supreme Court was 
Congress passed, and the Presi- 
signed, the bill to amend, revise and 


y all the law relating to the appellate 


ircuit Court of Appeals and of 
yurt. It is of the highest importance 
lly note what has thus been 
1y avail themselves of the ad- 
easure and know what the law 
Court is to follow. For this 
nting herewith a copy of the Act 


ed by Congress and approved by 


and also a short preliminary 
rth briefly what the measure 
This preliminary state- 
ured for the purpose of assisting 

ress in understanding the pro- 

d while the Act as finally passed 
with embraces a few amendments, 
iuch to the scope of the bill, and 
e value of the observations in the 
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except its review of cases 
f Customs Appeals. The bill was 
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from the obligatory jurisdiction of the Court to the 
certiorari class will enable the Court by a denial 
of the writ to give immediate notice to the parties 
of the disposition of the cases. It will greatly re- 
duce the number of those who have to wait until 
their cases are reached on the docket, and relieve 
them of needless suspense and delay attending the 
practice under the present statutes. Moreover, the 
opportunity of taking cases to the Supreme Court 
merely for delay will be almost entirely removed. 

The bill has a further purpose of revising and 
restating in one enactment the complete appellate 
jurisdiction of the Supreme Court (except rare cases 
from the Court of Customs Appeals), and the com- 
plete appellate jurisdiction of the circuit courts of 
appeals, so that those seeking to know such juris- 
diction will not need to consult, as now, many 
different amending and supplementing statutes diff- 
cult to construe. 

The bill has a further purpose of adding reme- 
dial provisions to existing law governing appellate 
procedure, so that it shall not by its lack of clarity 
constitute a trap for the practitioner and defeat 
an effort to review a meritorious case. 


Kinds of Review 


The ordinary methods of review by the Su- 
preme Court, excluding such extraordinary writs 
as mandamus, quo warranto, and prohibition, used 
merely in aid of its general appellate jurisdiction, 
are either by writ of error or appeal, on the one 
hand, or by certiorari, or on certificate by the lower 
court of questions for answer, on the other. Writs 
of error and appeal are allowed as of right where 
upon examination the case appears to be of the class 
designated in the statute, and may be brought by 
the voluntary action of a litigant. Writs of cer- 
tiorari are issued by the Court in its discretion, 
upon due application, and after an examination of 
the briefs and record to determine whether the case 
is of sufficient importance to justify its review. 
Review by certificate depends upon the discretion 
of the inferior court, the judges of which are per- 
mitted to certify questions necessary to decide the 
case before them, and the Supreme Court is au- 
thorized to answer the questions which shall be 
binding on the Court certifying them. Whenever 
the method of review provided is certiorari, a cor- 
responding power to certify questions in such cases 
is given in the bill to the inferior court. In such 
cases usually the Supreme Court, after examining 
the questions, is given power to bring up the whole 
case for its disposition, if it deems it wise. 


Proposed Changes in Supreme Court’s Method of 
Review 
The great object of this bill is to reduce the 


number of cases in which there is an appeal or writ 
of error as of right, and increase those in which 
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before the Supreme Court. 


The courts over which the Supreme Court in 


this bill exercise a direct review are, 
Ist, The State Supreme Courts; 


2nd, The District Courts of the United States; 


3rd, The Circuit Courts of Appeal; 

4th, Court of Appeals of the District of Colum- 
bia; 

5th, Court of Claims; 

6th, Supreme Court of the Philippines. 

The only cases in the proposed bill in which 
the Supreme Court exercises obligatory jurisdic- 
tion, that is by writ of error or appeal are: 

Ist. Over the final judgments or decrees of 
state courts of last resort; 

(a) Incases in which the validity of the statute 
of a State under the Federal Constitution has been 
drawn in question and its validity sustained; 

(b) Where the validity of a federal statute 
or treaty has been drawn in question and its validity 
denied. 

2nd. 
district court, which are 

(a) Appeals from decrees in equity in suits 
brought by the United States to enforce the Anti- 
Trust or Interstate Commerce Acts. 

(b) Writs of error in criminal cases brought 
by the United States to judgments of the district 
courts in which the United States has been defeated 
by a ruling of the district court, and where the 
defendant has not been exposed to jeopardy or 
acquitted by a verdict of the jury 

(c) Appeals from interlocutory injunctions 
against enforcement of state statutes by any officer 
of the State, or against the exercise of an authority 
of a board acting under a state statute. 

(d) Appeals from interlocutory and final de- 
crees of injunction and suspension of orders of In- 
terstate Commerce Commission in district courts. 

In all other cases, to wit, (a) final judgments, 
in the state supreme courts, which involve federal 
constitutional questions, other than those above 
mentioned; (b) all cases in the circuit courts of 
appeals; (c) all cases in the court of appeals of 
the District of Columbia; (d) all cases in the Court 
of Claims, and (¢) certain classes of cases from the 
Supreme Court of the Philippines, the only method 
of review is either by certiorari from the Supreme 
Court, or (except from the Philippines) by certifi- 
cate by the inferior court of questions. Writs of 
certiorari to state supreme courts, to the Court of 
Claims, and to the Supreme Court of the Philip- 
pines, can only issue after final judgments in those 
courts. Such writs may issue to circuit courts of 
appeals and to the court of appeals of the District 
of Columbia, before or after judgment, but if before 
judgment, the application must be made before the 
hearing and submission in those courts. 

It is impossible to estimate how many cases 
these changes will transfer from the obligatory 
jurisdiction of the Supreme Court, as it is under 
existing law, to the discretionary jurisdiction of the 
Supreme Court, but it will be such a substantial 
number as greatly to help the Court to catch up 
with its docket and to keep up with it thereafter. 

Jurisdiction of the Circuit Courts of Appeals 


In four special classes of cases from the 


We come now to the present and the proposed 
jurisdiction of the circuit courts of appeal, from 
which we can get some idea of the change in the 


only a certiorari or a certificate can bring the case 





appellate jurisdiction of the Supreme 


cases from the circuit court of appe als. nder the 
present law, the circuit court of appeals has aj 
pellate jurisdiction in respect to all cases trom tl 
district court, except the four instances of direct 
appeal to the Supreme Court already mentione 
as still retained in the proposed bill, and also ex 


cept in cases in which appeal can n 
from the district court directly to the Suprem: 
Court, on the sole question of jurisdiction of the 
district court as a federal court, on a question 

volving the construction and application of the 
Constitution of the United States, or th nstru 
tion of a treaty and in prize cases, and in suit 
therein against the United States for claims not 
exceeding $10,000 under what is known as the 
Tucker Act, a jurisdiction of the district cour 


concurrent with that of the Court of Claims. The 


new bill abolishes this direct review of the Suprem: 
Court in all these except the four instances fit 


mentioned, and makes them subject to review 
writ of error or appeal in the circuit court of 
peals, and thence they are only reviewable | 


tiorari or certificate in the Supreme Court 
Existing Law as to Review of Cases in Circuit 
Court of Appeals 
Circuit courts of appeal now have final aj 
pellate jurisdiction in all cases from the district 


courts wherein the amount involved does not ex 
ceed $1,000, in diverse citizenship ca patent 
cases, in copyright cases, in revenue cases, in crin 
inal cases, in admiralty cases, in trade-mark cases 


and in bankruptcy proceedings, controversies and 
cases, in cases under the employers 


in cases under the hour of service act and cases 
under the safety appliance act, and also in habeas 
corpus cases. These can under existing law onl) 


‘ 


reach the Supreme Court by certiorari or certificate 
In all other cases coming up to the circuit court of 
appeals from the district courts, there is, by exist- 
ing law, an appeal or writ of error as of right to the 
Supreme Court. 

Writs of Error and Appeals From Circuit Courts of 
Appeals to the Supreme Court Cut Off by the Bill 


Just what cases may, by existing law, be taken 


to the Supreme Court from the circuit court ol 
appeals by writ of error or appeal it is difficult to 
state in a brief way. Section 24 of the Judicial 


+ 


Code contains a list of twenty-five classes of civi 
suits that are cognizable by district courts of the 
United States and are reviewable by the circuit 
court of appeals. They embrace suits so rarely 
brought as to be regarded as nearly obsolete, e. « 

“suits arising under any law relating to the slave 


trade.” On the other hand, they do include su 
classes as civil suits 

(1) Brought by the United States, or by an) 
officer thereof authorized by law to sue. 

(2) Between citizens of the same State claim 


ing lands under grants from different States. 

(3) Where more than $3,000 is involved and 
the suit arises under the Constitution or 
treaties of the United States. 


laws oO! 


(4) Seizures on land or waters not within 
admiralty or maritime jurisdiction. 

(5) Cases arising under the postal laws 

(6) Suits and proceedings r any ii 
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ating comme! xcept such as may be cov- 
by special stat ready mentioned. 

7) Civil suit proceedings for entorce- 

of penalties | forfeitures incurred under 
aw oI the ‘ I l >t ite » 

8) Suits for ges by officers and persons 
njury done I n protection or collection ot 
S Revenue or t I rce right of citizens to vote. 
9) Suits izes by citizens injured in 

federal constitutional rights. 

10) Suit f t consuls and vice consuls 

ll) Suit immigration and contract 

laws. 

12) Private ts under the anti-trust act. 

13) Suit lians or part blood Indians 
llotment 1 y law or treaty. 

14) Suits | tenants in common or joint 
nt for partit f land in which the United 
es is also tet t in common or joint tenant. 
All these « n now be heard in review by 

rcuit court of peals and then in the Supreme 

urt as of right ess, as may happen, they are 
patent, reve minal or admiralty cases or 
me other cl yw made final in the circuit 
rt of appe i] r the proposed bill, the deci- 
s in them uit court of appeals are to 
nal and the nly reach the Supreme Court 
ertiorari or certincate 


Review of Courts of Alaska and Dependencies 


Under existing law, appell jurisdiction over 
the courts ot our endencies (¢« xcept those of the 
Philippines), a1 er the district court of the Ter- 
ritory of Alask ver the United States court 
or China, is distributed between Ist, 3rd, 5th and 

Circuit ¢ Appeals Cases from the 

preme court lawaii and Porto Rico, as dis- 
nguished 1ro!l ted States district courts, so- 
lled therein, at v reviewable the Supreme 
urt of the United States when they present ques- 

s similar t which are reviewable in that 

urt from stat irts of last resort: and some 
ises from the court \laska also go to 
he Supreme ( t direct \ll these cases from the 
lependencies, f1 \laska, and from the United 
States court fo na, under the new bill, which 
re reviewable |, no matter what they involve, 
re to be cart ippeal or writ of error to the 
signated circuit rt of appeals. This final juris- 
tion of circuit urts of appeals under the new 
ludes Porto Rico, Hawaii, both supreme and 

trict cou district court of the Virgin 


is, tl ( t f the Canal Zone. the United 


States court f China, and the United States dis- 
t court for Alaska. The review of these is final 
the designat ircuit court of appeals, except 

there is t ume opportunity for review by 
rari and certificate in the Supreme Court as 
er Casé¢ uch circuit courts of appeals. A 
hange e been made in the limit of the 
iry al t involved in cases which may be 
iled from these dependency and _ territorial 
rts, for the purpose of uniformity, but this is 


rtant 
ipo! 


Effect of Bill on Review of Cases in the Court of 
Appeals of the District of Columbia 

All the supreme court of the District 

1 by the proposed law, appealable 

rt ippeals of the District, including 

controversies and proceedings in 












bankruptcy and cases in habeas corpus, and the 

judgments of the court of appeals of the District 

are final therein, to be reviewed by the Supreme 

Court only by certiorari and certificate. 

Effect of Bill on Review of Cases From Court of 
Claims 

The decisions of the Court of Claims are final, 
only to be reviewed in the Supreme Court by cer 
tiorari or certificate. 

Remedial Provisions 

In addition to these changes in jurisdiction, 
there are in the proposed bill some remedial amend 
ments of a general character. 

Ist. The time for application for writ of error 
or appeal or certiorari to the Supreme Court has 
been enlarged from the present limit of three 
months, and six months for the Philippines, by a 
provision for a further allowance of sixty days 
upon order of a Justice of the Supreme Court upon 
a proper showing. 

2nd. There is a reenactment of the present 
remedial provision as to parol proof of amount in 
controversy, where it is necessary for the jurisdic- 
tion and is not adequately shown either in the trial 
court or in the appellate court. 

3rd. There is the remedial provision that if 
a man takes out a writ of error when he should 
have taken out an appeal, or vice versa, it shall be 
considered by the Court to be a right writ. This 
is at present the law; but in addition to this it is 
provided that where one takes out a writ of error 
from the Supreme Court of the United States to a 
state supreme court, and it turns out that it should 
have been a certiorari, the writ of error may be 
considered by the Court as an application for cer- 
tiorari and acted upon as such. 

4th. There is a very necessary remedial pro- 
vision for the substitution in suits in the Supreme 
Court for public officers who have ceased to be 
such, of their successors, as parties in suits brought 
by them or against them. This is now the case 
with respect to officers of the United States; but it 
is not the case with respect to officers of the states, 
of the counties, or of the municipalities who are 
plaintiffs or defendants in the Supreme Court. This 
is a great injustice, because one may begin a suit 
in a district court of the United States against 
officers of a State, county, or city, or such officers 
may bring a suit therein, and not reach the Supreme 
Court for review before their successors have been 
elected. Now no substitution can be made, the case 
abates and the action goes for nothing. Under this 
provision, the new state, county and city officers 
may be substituted after notice to them and if such 
substitution is shown not to work them injustice. 

5th. There is another provision that takes 
away all rights of corporations organized by Con- 
gress to seek the federal court on that ground. 
This enlarges a present provision of a similar tenor 
which applies only to railway corporations. 


The Act as Finally Approved - 

AN ACT TO AMEND THE JUDICIAL CODE, AND TO 
FURTHER DEFINE THE JURISDICTION OF THE CIRCUIT 
COURTS OF APPEALS AND OF THE SUPREME COURT, AND 
FOR OTHER PURPOSES. 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That sections 128, 129, 237, 238, 239, and 
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240 of the Judicial Code as now existing be, and they 
are severally, amended and reenacted to read as fol- 
lows: 

Sec. 128. (a) The circuit courts of appeal shall 
have appellate jurisdiction to review by appeal or writ 
of error final decisions 

“First. In the district courts, in all cases save 
where a direct review of the decision may be had in 
the Supreme Court under section 238. 

“Second. In the United States district courts for 
Hawaii and for Porto Rico in all cases. 

“Third. In the district courts for Alaska or any 
division thereof, and for the Virgin Islands, in all 
cases, civil and criminal, wherein the Constitution or a 
statute or treaty of the United States or any authority 
exercised thereunder is involved ; in all other civil cases 
wherein the value in controversy, exclusive of interest 
and costs, exceeds $1,000; in all other criminal cases 
where the offense charged is punishable by imprison- 
ment for a term exceeding one year or by death, and 
in all habeas corpus proceedings; and in the district 
court for the Canal Zone in the cases and mode pre- 
scribed in the Act approved September 21, 1922, 
amending prior laws relating to the Canal Zone. 

“Fourth. In the Supreme Courts of the Terri- 
tory of Hawaii and of Porto Rico, in all cases, civil 
or criminal, wherein the Constitution or a statute 
or treaty of the United States or any authority exer- 
cised thereunder is involved; in all other civil cases 
wherein the value in controversy, exclusive of in- 
terest and costs, exceeds $5,000, and in all habeas 
corpus proceedings. 

“Fifth. In the United States Court for China, 
in all cases. 

“(b) The circuit court of appeals shall also have 
appellate jurisdiction— 

“First. To review the interlocutory orders or 
decrees of the district courts which are specified in 
section 129. 

“Second. To review decisions of the. district 
courts sustaining or overruling exceptions to awards 
in arbitrations, as provided in section 8 of an Act 
entitled ‘An Act providing for mediation, conciliation, 
and arbitration in controversies between certain em- 
ployers and their employees,’ approved July 15, 1913. 

“(c) The circuit courts of appeal shall also have 
an appellate and supervisory jurisdiction under sec- 
tions 24 and 25 of the Bankruptcy Act of July 1, 1898, 
over all proceedings, controversies, and cases had or 
brought in the district courts under that Act or any of 
its amendments, and shall exercise the same in the 
manner prescribed in those sections; and the juris- 
diction of the Circuit Court of Appeals for the 
Ninth Circuit in this regard shall cover the courts 
of bankruptcy in Alaska and Hawaii, and that of 
the Circuit Court of Appeals for the First Circuit 
shall cover the court of bankruptcy in Porto Rico. 

“(d) The review under this section shall be 
in the following circuit courts of appeal: The deci- 
sions of a district court of the United States within 
a State in the circuit court of appeals for the circuit 
embracing such State; those of the District Court 
of Alaska or any division thereof, the United States 
district court, and the Supreme Court of Hawaii, 

and the United States Court for China, in the Cir- 
cuit Court of Appeals for the Ninth Circuit; those 
of the United States district court and the Supreme 
Court of Porto Rico in the Circuit Court of Appeals 
for the First Circuit; those of the District Court of 


the Virgin Islands in the Circuit Court of Appe 
for the Third Circuit; and those of the Dist: 
Court of the Canal Zone in the Circuit Court 


Appeals for the Fifth Circuit. 

“(e) The circuit courts of appeal are furt! 
empowered to enforce, set aside, or modify orde 
of the Federal Trade Commission, as provided 
section 5 of ‘An Act to create a Federal Trade Co: 
mission, to define its powers and duties, and 
other purposes,’ approved September 26, 1914; a: 
orders of the Interstate Commerce Commission, t 
Federal Reserve Board, and the Federal Tra 
Commission, as provided in section 11 of ‘An 
to supplement existing laws against unlawful 
straints and monopolies, and for other purpos: 
approved October 15, 1914. 

“Sec. 129. Where, upon a hearing in a distr 
court, or by a judge thereof in vacation, an inju: 
tion is granted, continued, modified, refused, 
dissolved by an interlocutory order ot 
application to dissolve or modify an injunction 
refused, or an interlocutory order or decree is mad 
appointing a receiver, or refusing an order to \ 
up a pending receivership or to take the appropriat 
steps to accomplish the purposes thereof, such 
directing a sale or other disposal of property h« 
thereunder, an appeal may be taken from such inté 
locutory order or decree to the circuit court 
appeals; and sections 239 and 240 shall apply 
such cases in the circuit courts of appeals as 
other cases therein: Provided, That the appeal to t 





decree, o1 


circuit court of appeals must be applied for within 


thirty days from the entry of such order or decre 
and shall take precedence in the appellate court 
and the proceedings in other respects in the district 
court shall not be stayed during the pendency « 
such appeal unless otherwise ordered by the court 
or the appellate court, or a judge thereof: Provided 
however, That the district court may, in its discre 
tion, require an additional bond as a condition 
the appeal.” 

Sec. 237. (a) A final judgment or decree in 
any suit in the highest court of a State in which a 
decision in the suit could be had, where is drawn in 
question the validity of a treaty or statute of tl 
United States, and the decision is against it: 
validity ; or where is drawn in question the validity 
of a statute of any State, on the ground of its being 
repugnant to the Constitution, treaties, or laws o! 
the United States, and the decision is in favor of its 
validity, may be reviewed by the Supreme Court 
upon a writ of error. The writ shall have the sam 
effect as if the judgment or decree had been ren- 
dered or passed in a court of the United State 
The Supreme Court may reverse, modify, or affirn 
the judgment or decree of such State court, and 
may, in its discretion, award execution or remat 
the cause to the court from which it was remov: 
by the writ. 

“(b) It shall be competent for t 
Court, by certiorari, to require that there be 
fied to it for review and determination, with th 
same power and authority and with like effect as ii 
brought up by writ of error, any cause wherein 
final judgment or decree has been rendered or 
passed by the highest court of a State in whic! 
a decision could be had where is drawn in questio: 
the validity of a treaty or statute of the Unite 
States; or where is drawn in question the validity 
of a statute of any State on the ground of its being 


he Suprem 


cert 
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stitution, treaties, or laws of 
where any title, right, privi- 
specially set up or claimed by 
party under the Constitution, or any treaty 
mission held or authority exer- 
States; and the power to 


; 
tO 


gpnant the ( 
nited States; 


con 
under, the United 


under this paragraph may be exercised as 
vhere the Fe | claim is sustained as where 
denied. Nothing in this paragraph shall be 
trued to | letract from the right to a 
on a writ error in a case where such a 


d by the preceding paragraph; nor 
iew on a writ of error might 
preceding paragraph be an 


is conferre 


btained unde1 


cle to granting review on certiorari under 
paragraph. 

“(c) If a writ of error be improvidently 
t and allo under this section in a case 
re the proper de of invoking a review is by 


ition for certiorari, this alone shall not be a 
but the papers whereon the 
llowed shall be regarded and 
for certiorari and as if duly 
the Supreme Court at the time they 
to the court or judge by whom the 

wed: Provided, That where in 
ase th appears to be no reasonable 
g a petition for certiorari it shall 


for dism1 


presented 
{t €rror W 
a ( 


id tor grantil 


mpetent for the Supreme Court to adjudge 
e respondent reasonable damages for his delay, 
single or double costs, as provided in section 
of the Revised Statutes.” 

Sec. 238 \ direct review by the Supreme 


utory or final judgment or de- 
urt may be had where it is so 
ving Acts or parts of Acts, and 


Ot a district 


ided in the f 
itherwise 
1) Section 2 of the Act of February 11, 
to expedi e hearing and determination’ of 
suits brought by the United States under 
ntitrust o1 terstate commerce laws, and so 
2) The ct of March 2, 1907, ‘providing for 


rror in certain instances in criminal cases’ 
the district court is adverse 

States 
3) An Act restricting the issuance of inter- 
ry injunctions to suspend the enforcement of 
tatute of a State or of an order made by an 
1 or commission created by and 
g under the statute of a State, approved March 
13, whicl t is hereby amended by adding at 
nd thereof, “The requirement respecting the 
judges shall also apply to the 
i h suit in the district court; and 
t appeal to the Supreme Court may be taken 
| decree granting or denying a permanent 

h suit.’ 

So much of ‘An Act making appropria- 
urgent deficiencies in appropriations 
1913, and for other purposes,’ 
22, 1913, as relates to the review 
utory and final judgments and decrees in 
uspend, or set aside orders of the 
erce Commission other than for the 
316 of ‘An Act to regulate inter- 
eign commerce in livestock, livestock 
ts, dai roducts, poultry, poultry products, 





and eggs, and for other purposes’ approved August 
15, 1921.” 

“Sec. 239. In any case, civil or criminal, in a 
circuit court of appeals, or in the Court of Appeals 
of the District ot Columbia, the court at any time 
may certify to the Supreme Court of the United 
States any questions or propositions of law con- 
cerning which instructions are desired for the 
proper decision of the cause; and thereupon the 
Supreme Court may either give binding instruc- 
tions on the questions and propositions certified or 
may require that the entire record in the cause be 
sent up for its consideration, and thereupon shall 
decide the whole matter in controversy in the same 
manner as if it had been brought there by writ of 
error or appeal.” 

Sec. 240. (a) In any case, civil or criminal, 
in a circuit court of appeals, or in the Court of 
\ppeals of the District of Columbia, it shall be 
competent for the Supreme Court of the United 
States, upon the petition of any party thereto, 
whether Government or other litigant, to require 
by certiorari, either before or after a judgment or 
decree by such lower court, that the cause be certi- 
fied to the Supreme Court for determination by it 
with the same power and authority, and with like 
effect, as if the cause had been brought there by 
unrestricted writ of error or appeal. 

“(b) Any case in a circuit court of appeals 
where is drawn in question the validity of a statute 
of any State, on the ground of its being repugnant 
to the Constitution, treaties, or laws of the United 
States, and the decision is against its validity, may, 
at the election of the party relying on such State 
statute, be taken to the Supreme Court for review 
on writ of error or appeal; but in that event a 
review on certiorari shall not be allowed at the 
instance of such party, and the review on such writ 
of error or appeal shall be restricted to an examina- 
tion and decision of the Federal questions presented 
in the case. 

“(c)” No judgment or decree of a circuit court 
of appeals or of the Court of Appeals of the District 
of Columbia shall be subject to review by the Su- 
preme Court otherwise than as provided in this 
section.” 

Sec. 2. That cases in a circuit court of appeals 
under section 8 of “An Act providing for mediation, 
conciliation, and arbitration in controversies be- 
tween certain employers and their employees,” ap- 
proved July 15, 1913; under section 5 of “An Act to 
create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” ap- 
proved September 26, 1914; and under section 11 of 
“An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914, are included 
among the cases to which sections 239 and 240 of 
the Judicial Code shall apply. 

Sec. 3. (a) That in any case in the Court of 
Claims, including those begun under section 180 of 
the Judicial Code, that court at any time may certify 
to the Supreme Court any definite and distinct ques- 
tions of law concerning which instructions are de- 
sired for the proper disposition of the cause; and 
thereupon the Supreme Court may give appropriate 
instructions on the questions certified and transmit 
the same to the Court of Claims for its guidance in 
the further progress of the cause. 

(b) In any case in the Court of Claims, in- 
cluding those begun under section 180 of the Judi- 














































































































































cial Code, it shall be competent for the Supreme 
Court, upon the petition of either party, whether 
(Government or claimant, to require, 
that the cause, including the findings of fact and 
the judgment or decree, but omitting the evidence, 
be certified to it for review and determination with 
the same power and authority, and with like effect, 
as if the cause had been brought there by appeal. 

(c) All judgments and decrees of the Court 
of Claims shall be subject to review by the Supreme 
Court as provided in this section, and not otherwise 

Sec. 4. That in district courts 
wherein they exercise concurrent jurisdiction with 
the Court of Claims or adjudicate claims against 
the United States the judgments shall be subject 
to review in the circuit courts of appeals like other 
and sections 239 


shall apply to such 


by certiorari, 


cases in the 


judgments of the district courts 
and 240 of the Judicial Cod 

cases in the circuit courts of appeals as to other 
cases therein. 

Sec. 5. That the Court of Appeals of the Dis 
trict of Columbia shall have the same appellate and 
supervisory jurisdiction over proceedings, contro 
in the District of 
appeals has ove! 
within 


versies, and cases in bankruptcy 
Columbia that a circuit court of 
such proceedings, controversies, and cases 
its circuit, and shall exercise that jurisdiction in the 
same manner as a circuit court of appeals is re- 
quired to exercise it. 

Sec. 6. (a) Ina proceeding in habeas corpus 
in a district court, or | a district judge or a 
circuit judge, the final order shall be subject to 
review, on appeal, by the circuit court of appeals of 
the circuit wherein the proceeding is had. A circuit 
judge shall have the same power to grant w rits of 
habeas corpus within his circuit that a district judge 
has within his district; and the order of the circuit 
judge shall be entered in the records of the district 
court of the district wherein the restraint com- 
plained of is had 

(b) In such a 
Court of the District of 
justice thereof, the final 
review, on appeal, by the 
District. 

(c) Sections 239 and 240 of the Judicial Code 
shall apply to habeas corpus cases in the circuit 
courts of appeals and in the Court of Appeals of 
the District of Columbia as to other cases therein. 


petore 


proceeding in the Supreme 
Columbia, or before a 
rder shall be subject to 
Court of Appeals of that 


(d) The provisions of sections 765 and 766 of 
the Revised Statutes, and the provisions of an Act 
entitled “An Act certain cases the 
right of appeal to the Supreme Court in habeas 
corpus proceedings,” approved March 10, 1908, shall 
apply to appellate proceedings under this section 
as they heretofore have applied to direct appeals to 
the Supreme Court 

Sec. 7. That in any case in the 
Court of the Philippine Islands wherein the Consti- 


restricting in 


Supreme 
1} 
tution, or any statute or treaty of the United States 
is involved, or wherein the value in controversy 
exceeds $25,000, or wherein the title or possession 
in value the sum of $25,000 


of real estate exceeding 
is involved or brought in 
petent for the Supreme Court of the United States, 


uestion, it shall be com- 


upon the petition of a party aggrieved by the final 
judgment or decree, to require, by certiorari, that 
the cause be certified to it for review and determina- 
tion with the same power and authority, and with 
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like effect, as if the cause had been 
it on writ of error or appeal; and, except as | 
vided in this section, the judgments and dec 
of the Supreme Court of the Philippine Islands 
not be subject to appellate review 

That no writ of error, appea 
writ of certiorari, intended to bring any judg 


Sec. 8 (a) 


or decree before the Supreme Court 
be allowed or entertained unless application th 
for be duly made within three mont after 


entry of such judgment or decree, « 


writs of certiorari to the Supreme Court of 
Philippine Islands may be granted where ap] 
tion therefor is made within six month Py 
That for good cause shown either of such peri 
for applying for a writ of certiorari may be ext 
not exceeding sixty days by a justice of the Supr: 
Court, 

(b) Where an application for a writ ol 
tiorari is made with the purpose of securing a 
moval of the case to the Supreme Court trot 
circuit court of appeals or the Court of Appea 
the District of Columbia before the court wh 
the same is pending has given a judgment 
cree the application may be made at any t 
prior to the hearing and submission in that 

(c) No writ of error or appeal intend 
bring any judgment or decree beiore a circuit ¢ 
of appeals for review shall be allowed unless apy 
cation therefor be duly made within three months 
after the entry of such judgment or decree 

(d) In any case in which the final judgn 
or decree of any court } subject [ review by ¢ 
Supreme Court on writ of certiorari, the executio1 
and enforcement of such judgment lecree 1 


be stayed for a reasonable time to enable the 











aggrieved to apply for and to obtain a writ ol 
tiorari from the Supreme Court. The stay may 
granted by a judge of the court rendering the judg 
ment or decree or by a justice of the Supreme Cou 
and may be conditioned on the giving of good 
sufficient security. to be approved uch judge 
justice, that if the aggrieved party tails to make 
application for such writ within the period allott 
therefor, or fails to obtain an order granting 
application, or fails to make his | rood it 
Supreme Court, he shall answer for all damages 
and costs which the other party 1y sustain | 
reason of the stay. 

Sec. 9. That in any case where the power t 
review, whether in the circuit courts of appeals 
in the Supreme Court, depends upon the amount « 
value in controversy, such amount lue, if 1 
otherwise satisfactorily disclosed ipon the reco! 
may be shown and ascertained the oath ot 
party to the cause or by other competent eviden 

Sec. 10. That no court having power to revi¢ 
a judgment or decree of another shall dismiss 
writ of error solely because an | should ha 
been taken, or dismiss an appeal solely because 
writ of error should have been sue: t; but wl 
such error occurs the same shall be disregarded a1 
the court shall proceed as if in that regard its pows 
to review were properly invoked 

Sec. 11. (a) That where, during the pend 
ency of an action, suit, or other proceeding broug] 
by or against an officer of the United States, or 0! 
the District of Columbia, or the Canal Zone, or o! 
a Territory or an insular possession of the Unite 
States, or of a county, city, or other government 
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yOssession, and 
discharge of his 
otherwise 
ipetent for 
r proceeding is 
be one of first instance 
the cause to be 
st the succes- 
six months 
office it be 
he court that there is a 
and maintaining 
ation of the 


aies, resigns, OI! 


it snall e con 


agvall 
within 


tion from the 


ot 


may be had and 
suit, or proceeding brought 
of a State, or of a county, 
y of a State, 
Li ates at the time 
separation from the office. 


1S 





tution under this section is 
to be affected, unless ex- 


to, must be given reason- 
ti therefor and accorded 
nt any objection which he 
strict court shall have 

I suit r against any 
ind that it was incorpor- 
Act of Congress: Provided, 


pply to any suit, action, 


apa 


y inst a corporation 
ler an Act of Congress 
t of the United States is the 
alf of its capital stock. 
llowing statutes and parts 
are, repealed: 
33, 134, 181, 182, 236, 241, 
247, 248, 249, 250, 251, and 
5 of “An Act to amend an 
y, revise, and amend 
judiciary,’ approved March 
IQ ] 15 
ind 6 of (Act to amend 
the time when the annual 
ul ymmence, and 
uriss that court,” 
19] 
t to declare the purpose of 
States as to the future 
people of the Philippine 
more autonomous govern- 
¥ August 29, 1916. 
4 9 and 10 of “An Act to 
ts against the Gov- 
States upproved March 3, 
iew by the Supreme Court 
ypeal in the cases therein 


restricting in certain cases 
Supreme Court in habeas 
ed March 10, 1908, as 
» the Supreme Court. 
24 and 25 of the Bank- 
as regulates the mode 
in the proceedings, 
in named. 
ide a civil govern- 


her purposes,” ap- 











proved March 2, 1917, as permits a direct review 
by the Supreme Court of cases in the courts in 
Porto Rico. 

So much of the Hawaiian Organic Act, as 
amended by the Act of July 9, 1921, as permits a 
direct review by the Supreme Court of cases in the 
courts in Hawaii. 

So much of section 9 of the Act of August 24, 
1912, relating to the government of the Canal Zone 
as designates the cases in which, and the courts by 
which, the judgments and decrees of the district 
court of the Canal Zone may be reviewed. 

Sections 763 and 764 of the Revised Statutes. 

An Act entitled “An Act amending section 764 
of the Revised Statutes,” approved March 3, 1885. 

An Act entitled “An Act to prevent the abate- 
ment of certain actions,” approved February 8, 
1899, 

An Act entitled “An Act to amend section 237 
of the Judicial Code,” approved February 17, 1922. 

An Act entitled “An Act to amend the Judicial 
Code in reference to appeals and writs of error,” 
approved September 14, 1922. 

All other Acts and parts of Acts in so far as 
they are embraced within and superseded by this 
Act or are inconsistent therewith. 

Sec. 14. That this Act shall take effect three 
months after its approval; but it shall not affect 
cases then pending in the Supreme Court, nor shall 
it affect the right to. a review, or the mode or time 
for exercising the same, as respects any judgment 
or decree entered prior to the date when it takes 
effect. 

Approved, February 13, 1925. 


Congress Extends Time for Filing Tax Credit 
and Refund Claims 


Congress has passed H. R. 12300 to amend 
section 281 of the Revenue Act of 1924 by. providing 
that claims for credit or refund relating to taxes 
for 1919 may be filed on or before April 1, 1926, or 
within four years from the time the tax was paid, 
in the case of tax payers who have on or before 
June 15, 1925, filed a waiver in respect of taxes due 
for the taxable year 1919. Further, “if any such 
waiver so filed has, before the expiration of the 
period thereof, been extended either by the filing 
of a new waiver or by the extension of the original 
waiver, then such credit or refund relating to the 
taxes for the year in respect of which the waiver 
was filed shall be allowed or made if claim there- 
for is filed either (1) within four years from the 
time the tax was paid, or (2) on or before April 
1, 1926, in the case of credits or refunds relating to 
the taxes for the taxable years 1917 and 1918, or on 
or before April 1, 1927, in the case of credits or 
refunds relating to taxes for the taxable year 1919.” 

The bill thus grants relief similar to that 
granted in the two preceding revenue acts. Mr. 
George Maurice Morris, secretary of the Associa- 
tion’s Committee on Federal Taxation, which was 
active in urging the relief, informs us that the inter- 
est and attention given to this proposal of the 
Committee by the members of Congress and by the 
officers of the Treasury Department alone made 
prompt action possible. The bill received the best 
treatment by members of both parties, and the com- 
mittee has expressed its most cordial appreciation 
of this fact. 





















































































HE tribute to Hon. Elihu Root in the form of a 

dinner at the Union League Club, New York 
City, on February 13, became national in scope by 
reason of the numerous appreciative comments of 
the press all over the country on the career of the 
distinguished guest. Moreover, while men high in 
public life gathered in the Union League Club of 
New York to acclaim his services “to his country, 
to the cause of international justice, to the Repub 
lican party. and the Union League Club,” members 
of the American Society of International Law met 
in San Francisco and other places to celebrate the 
eightieth birthday of “the leader of the American 
Bar and the foremost protagonist of the cause of 
international peace.” 

At the Union League dinner in New York Sec- 
retary Hughes made the principal speech. In ad 
dition, Solicitor General Beck, United States Sena 
tor Wadsworth, Hon. Chas. S. Whitman, former 
Governors Odell and Miller of the State of New 
York, and former Senator Wm. L. Calder, presi 
dent of the Union League Club, made addresses. 
Mr. Hughes declared that Mr. Root from the time 
he was United States District Attorney of the 
Southern District of New York had displayed a 
genius for statesmanship as distinct as that of the 
most eminent painter, sculptor or poet for his art. 
His career had been one of extraordinary oppor- 
tunity adequately met. After sketching his various 
services to state and nation, the speaker said that 
Mr. Root had been true to the highest ideals of his 
profession and there could be no higher praise than 
that. He had, in fact, one of those rare equipments 
which would make him pre-eminent in any office 
executive, legislative or judicial. He would have 
made a great president, a chief justice of highest 
distinction, as he was a conspicuously able adminis- 
trator. In the Senate, by the dignity, worth and 
eloquence of his utterances, he recalled its most 
illustrious days. 


It was, however, in the international sphere 


that he had rendered the most notable service 
while in office. And since his retirement from 
office he had accomplished an even greater task in 
the international field. “If you asked me,” Mr. 
Hughes continued, “what I considered to be the 


crown of his endeavor, I should say it was his skill 
in cutting through the entanglements which stood 
in the way of the establishment of a Permanent 
Court of International Justice. His suggestion as 
to the method of selecting judges made that court 
possible, and this successful endeavor in the inter- 
ests of international peace, through promoting the 
reign of law, will ever enshrine his memory.” 
Solicitor-General Beck was selected to pay a 
tribute to Mr. Root as a lawyer and he performed 
the task with his usual fel “He has been a 
very great lawyer any, greater in this gen 
eration,” said Mr. Beck, among other things; “For 
many years he has played a conspicuous role in the 
most masterful of professions. As all great lawyers, 
he has not lacked enemies, but these attacks, con- 
sidering their sources, are to | 


icity. 


few, if 


be accounted as only 
an added honor to the many which he has received. 


There are different kinds of lawyers. Some have 
had in a very high degree the qualities of the advo- 
cate. Such was Rufus Choate. Others have had 


less of the fiery passion of the advocate and more 
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of the judicial mind and the well-poised 
was John Marshall. Few like Mr. Ro 
rich in both qualities. He has 


advocate and a great judicial thinker ; 


bee I 


at liberty to estimate his professional career 
night, I would say that the judicial quali 


Ti 


mind impresses me more even 

qualities as an advocate.” 
Mr. Root, however, 

went on to say, belongs to the class of 

are not merely content with being lawye1 

believe,” he continued, “to use a fine phr: 

I think is Lord Bacon’s, that they a1 


= 
molicitor-Gene 


to the public service’; and just as Franklin 
he was forty years of age, gave the next fo! 


of his life to the service of his country 
so it seems to me that the credit of 


career is that, having gained a competence, nev: 


theless, with unlimited pecuniary | ties 
fore him, he dedicated, in the middl s life 
the prime of his powers, the rest ol energit 
the public service—and what a serv hat 
been. Mr. Root has been somethins e th: 
lawyer. He has been a law-giver, and, as such, 
rendered service of such conspicuous usefu 
that, by common consent, he has rank: S 
the great statesmen of an extraordi! ge 
man history.” 

Mr. Root, as the last speaker of the eve 
declared his abiding faith in the gt e con 
tence of the American people to act 1 tl 
principles of government set forth by its foun 
“Unless the whole principle of democratic free 
ernment is wrong,” he said, “America is on ther 
road. Nothing good and faithful done in the 
half century has been wasted. W the 
ficiencies and wrong moves, there ore 
understanding among the people the | 


States of the proper performance of th: 
citizenship than when I first entered | 
As typical of the press comment 
sion the celebration of Mr. Root’s 
birthday, we print the following ed 
New York Times 
MR. ROOT AT |! 
(From the New York Time 
Phe ultiplied Elihu R 
birthday are more than personal. He has long 
“affected with a public interest.” For 
done service to the State in varied wa 
all intellectual gifts and a sagacit 
worthy as his patriotic spirit. If a cr 
been put upon his lifework, it has be 
his efforts in these recent years I 
into helpful relations with the rest of 
in Mr. Root old experienc 
yrophetic strain necessary to conte 
earth as one * man whole. ‘( 
the creatic. of the World ¢ 
endeavors to persuade his countrymen to tal 
in it have made him seem like a gr 
utting his abilities at the servi 


of 


IGHT 


greetings to 


ft . £ rT 
rt y Ot eriric 


seem as if in Dir. NOOT Old experience Nad attaine 
| . 

thing ol the I 
nations ot 


ful labors in 


] 
piace 


counselor {| 


None of the troops of friends 
can look upon him without feeling that 
seem actually enviable. Still in physi 
mind alert and full as ever, he appears 
each added year a gateway opening to new activities ar 
satisfactions. Not least of his possessions is the sense < 
humor, which he has kept fresh and ¢ g This. wi 
doubtless enable him to shoot many a is it flies, 
should not prevent him from accepting in good faith tl 

sincereiy ofter« im 


showered congratulations 


birthday 


e ‘ind 











TRIBUTES ON MR. ROOT’S EIGHTIETH BIRTHDAY 





































































Reaching Leg 
Practice—Aimed 
the Ameri 


(COMMITTEE ON COMMERCE, 


’ Lincoln’s Birthday, President Coolidge signed 
the “United States Arbitration Law,” drafted by 
} 


Commerce, Trade and Com- 


the Commit 

il Law and 1 and approved by the Ameri- 
tar Associatio1 1922, 1923 and 1924. No piece 
mmercial legislation, no enactment at the request 


ssed 





vyers has | by Congress in a quarter 
century in value to this. The Presi- 
the N« rk State Chamber of Commerce 

most far-reaching pieces of 

ation troduced in recent times in the 

= cal por ae 

The bill ted by business organizations 
1 every part of the country. So thorough was this 
ion, under leadership of Charles L. Bern- 
r, Chairm » Committee on Arbitration of 
New York St hamber of Commerce, that not 
cle dissenting e was registered in either House 
Senate. At a t when the Bar is charged with 
of appreciati f the needs of business in model- 
r legal procedure, what greater answer to the criti- 
m can be made than that the American Bar Associa- 
with the support of the business men of the 
ntry, prepare 1d with the aid of the lawyers in 


i, the enactment into law of a policy 

nism of three centuries’ standing 
simple that it requires 
le bodies throughout the country 
generally to niake its application 


moress secure 


inging an afia 


| 


| providing hinery 


SO 


the acti wn | 


e 4 


business 
tive 7 
It is perhaps at this time desirable to review the 
tory of tl rican Bar Association’s connection 
this leg 1 to explain its meaning 
History of the Bill 
At the me f the American Bar Association 
cinnati 21. the Committee on Commerce, 
and ( ial Law submitted, as part of its 
rt, a draft . bill for a uniform state arbitration 
draft Federal arbitration statute, and at 
ran 1922, submitted revised drafts of 
bills, together with a revised draft of a treaty 
ommer‘ itration. In presenting the report 
21, the rancis B. James, Chairman of the 
ittee, s 
I want t t this Association last year specifically 
ted the committ ee to report on arbitration—a sub- 
en taken up by the Commissioners 
—and the committee at a public 
g ute act upon arbitration, and recom- 
i pted by this Association. 
In presenting the report for 1922, the Chairman 


ved its adoption, together with 


thirteen recommendations made as resolutions on 


153 


THE UNITED STATES ARBITRATION LAW AND 
ITS APPLICATION 


islation Recently Passed by Congress in the Interest of Sound Business 

at the Evils of Delay and Expense in Litigation—Measure Drafted by 

Bar Association’s Committee and Approved by the Association— 
History and Legal Justification of Act 


TRADE AND COMMERCIAL Law : 


the part of the committee, and the motion was carried. 
The recommendations included the following: 

That a resolution be adopted referring to the National 
Conference of Commissioners on Uniform State Laws for 
its consideration, the bill herewith submitted by your com- 
mittee as to a Uniform State Arbitration Act. 

On December 20, 1922, Senator Sterling in the 
Senate and Congressman Mills in the House introduced 
the Federal Arbitration bill in the form reported at the 
1922 meeting of the American Bar Association. In 
each branch of Congress it was referred to the Com- 
mittee on the Judiciary, but owing to the lateness of 
the session and the pressure of other important busi- 
ness, the bill was not reported by the committees. In 
1923, the committee in its report recommended that a 
resolution be adopted, approving the re-draft and its 
introduction into the next Congress. The report of 
the committee was adopted by the Association. 

The Conference of Commissioners on Uniform 
State Laws in 1923 reported to the Association that it 
had “considered during the past year the subject of a 
Uniform Arbitration Act referred to it by the American 
Bar Association and .. . drafted an act which was 
debated . . . and to a large extent perfected. It was 
thought best, however, to re-commit this uniform act 
to the Conference Committee for further consideration. 
... It is confidently expected that the Conference 
will at the 1924 meeting approve a Uniform Arbitra- 
tion Act and report it to the American Bar Association 
for its approval and recommendation to the various 
states for adoption.” 

On Dec. 5, 1923, in the House, and on Dec. 12, 
1923, in the Senate, the Federal arbitration bills were 
again introduced by Congressman Mills and Senator 
Sterling, respectively, in the form printed as Appendix 
3 in the 1923 report of the Committee on Commerce, 
Trade and Commercial Law. On Jan. 29, 1924, the 
sub-committees of the Senate and House Committees 
on the Judiciary held a joint hearing on the bills. On 
Jan. 24, 1924, the Committee on the Judiciary of the 
House made a favorable report on the House bill. On 
June 6, 1924, the bill was passed in the House. On 
May 14, 1924, Senator Sterling reported the bill, with 
amendments. It was passed by the Senate on January 
31, 1925, the House concurred in the Senate amend- 
ments, and on February 12, 1925, the President signed 
the bill 

Analysis of the Act 


Speaking in general terms, the act provides that 
written clauses providing for arbitration of future dis- 
putes contained in any contract relating to maritime 
transactions (i.e., matters which would normally be 
embraced in admiralty jurisdiction) or involving inter- 
state commerce shall be valid, irrevocable and enforce- 
able except on the grounds for which any contract may 
be revoked. The same rules apply to a submission to 






















































































































existing. There 
the statute, how 
of seamen, rail- 
in foreign and in 


arbitration of a controversy already 
are excepted from the operation 
ever, contracts for the employment 
road employees and other workers 
terstate commerce 

In addition to the declaration of the validity and 
enforceability of arbitration agreements within these 
two fields, the Federal courts are given jurisdiction to 
enforce agreements for arbitration or submissions and 
a procedure is established by which such enforcement 
can be had summarily. The jurisdiction exists in those 
cases in which, under the Judicial Code, the Federal 
courts would norgally | jurisdiction of the con 
troversy between the parties. The right of a party to 
libel a vessel or other property at the commencement 
of the proceeding, in cases otherwise justiciable in ad 
miralty, is preserved so that this important preliminary 
safeguard is not lost by an agreement to arbitrate. 

There are two possible steps in the enforcement of 
the agreement. y suit commenced 
in a Federal court upon an referable to arbitra- 
tion may be stayed until arbitration is had, providing 
the applicant for the stay is not in default with the ar 
bitration. In the second place, the court may order the 
arbitration to proceed pursuant to the agreement, ap- 
pointing an arbitrator itself if appointment under the 
agreement cannot be had 
The provisions for enforcing 
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r 
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ave 


nN) 


In the first place 


the agreement assure 
a prompt, speedy and non-technical determination of 
the merits both of the application for enforcement and 
of the matter in controversy. The proceeding is com 
menced by a petition to the Federal court which, except 
for the agreement, would have jurisdiction of the sub- 
ject matter of the seeking an order di- 
recting that the arbitration proceed in accordance with 
the agreement. 


} 


controversy, 


Only five days’ notice of the applica- 
tion is required, but service is to be made in the manner 
provided for service of a summons in that jurisdiction 
If there is a dispute as to the existence of the agree- 
ment for arbitration o1 its performance, the court 
shall determine that dispute forthwith. A jury trial 
of the issue may be demanded, except in admiralty, and 
the issues are then to be a jury as though 
they were issues in an equity action, or a jury may be 
specially called. If no jury is demanded or if the.case 
is one of admiralty, the court is to decide the question 
summarily. 

Upon decision either 
the agreement or submission was made and that there 
is a default, the court will issue an order summarily di 
recting the parties to proceed with the arbitration in 
accordance with the terms of the agreement, except that 
the proceedings must be within the district in which the 
petition tur wie order is filed Che court is empowered 
to appoint an arbitrator or arbitrators, if necessary 
The entire proceeding, except as to determination of 
the existence of the agreement, is to be heard as though 
it were a motion. The arbitrators have the power to 
secure the attendance of witnesses and to bring before 


as to 


submitted to 


by the court or the jury that 


them any papers which they need 

The parties may agree that a judgment of the court 
shall be entered on an They may specify the 
court, but if none is specified then the application shall 
be made to the court for the district in which the award 
The judgment is secured by an application 
to confirm the award, which must be granted unless 
the award vacated, or corrected. The 
award shall be vacated only when it was procured by 
corruption, fraud or undue means or there was evident 
partiality or corruption on the part of the arbitrators, 
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Resubmission may be d 
in such a case, if the time limited for 
The award may be modified 
for an evident material miscalculation ot 
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award pending the determination of a motion to va 
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with the order granted on such applicat Ss are spe 
fied. 

The judgment is to be docketed as t gh render 
in an action and has the same force at ffect and 
subject to the same provisions of law as judgment 
in an action. Hence it may be enforced like an 
dinary judgment 

Legal Justification 

By the Constitution of the United States Congres 
is given power “to regulate commerce with foreign na 
tions, and among the several States, and with the In 
dian tribes,” and “to constitute tribunals é to the 
Supreme Court.” (Art. I, Sec. 8 lhe judicial 
power of the United States shall be ve 1 in such it 
ferior courts as the Congress may ft time to time 
ordain and establish” and extends “to all cases in law 
and equity arising under this Constitut the laws of 
the United States,” and “to all cases idmiralty and 
maritime jurisdiction.” (Art. III, secs. 1 and 2 
Congress is given authority to make all laws necessary 
and proper to carry into execution the powers vested 
by the Constitution in the Government o1 y depart 
ment or officer thereof. (Art. I, sec. & Powers not 
delegated to the United States are reserved to tl 
States. (Tenth amendment.) 

It does not seem that the law depends for its val 
idity solely on the exercise of the interstate commerce 
and admiralty powers of Congress he statute es- 
tablishes a procedure in the Federa ts for the en 
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the constitutional provision by whi 
thorized to establish and control infe1 
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ire anc he law the jurisdic 
erein the re¢ sought 
hat the enf t of arbitration contracts is 
1 the law of 1 ire as distinguished from sub- 
e law is wi ttled by the decisions of our 
cs. 2. =e Trinidad Lake P 

222 Fed. 100 eselskabet K. F. K. uv Rederi- 

olaget Atlante Fed. 403, affirmed with opin 
250 Fed by United States Supreme 
with opit h 22, 1920; The Eros, 241 
186; Meacha mestown F. & C. R. R. Co., 
Y. 346 ! Eastern B. & I Association, 
¥. oe Canal Ci Penn Coal Co., 
\ 250.2 
The rule i tly stated in the Meacham case, 
An agre that all differences arising under 
ntract shall b itted to arbitration relates to 
law of remedic nd the law that governs remedies 
e law of tl ‘ 
Neither is it 1 that such a statute, when it de- 
es arbitratio1 ments to be valid, declares their 
tence aS a! f substantive law The courts 
e always recog that such agreements have ex- 
1 but have ref to enforce then It was often 
1 loosely that t10n agreements were void, even 
r the com rule This statement was not 
urate. While t irts refused to enforce arbitra- 
igreements lly, they recognized their ex- 
nce because tl gave another remedy From the 
rliest times it 1 that for a breach of arbitra- 

agreement t grieved party was entitled to dam- 
es. (Hamilto1 fomes Ins. Co., 137 U. S. 370, 
85; Miller v Canal Co., 41 N. Y. 98; Union Ins. Co., 
Central Trust ( 167 N. Y. 633; Haggart wv Mor- 
in, 5 N. Y. 422, 4 Finucane | Board of Educa 

190 N Y 83 

In no proj ense, therefore, was the arbitration 

creement void t was valid in the same sense that 
st contracts are lid, i. e., while specific perform- 

nce would not b en, a remedy for a breach existed 
he right damages 

So far as the present law declares simply the policy 
recognizing enforcing arbitration agreements 
the Federal ts it does not encroach upon the 
vince of the individual States. It seems probable, 

wever, that Congress has ample power to declare 

it all arl rreements connected with inter- 

tate commercs 1dmiralty transactions shall be rec- 
enized as valid and enforcible even by the State 
irts. In bot es the Federal power is supreme. 

ngress may t at its will, and having acted, no law 

regulatio1 tate inconsistent with the congres- 

nal act can civen any force or effect even in the 
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carry out 1 isions of such a Federal statute 

oh it wv n act of their own legislature. This 

le is so wel ttled that it is no longer subject to 
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It is not o1 he actual and physical interstate ship 
nt of go is subject to the interstate com 

e powe! f the Federal Government, but these 

wers govert ry agency or act which bears so close 
relationship t terstate commerce that they can rea- 
nably be s to affect it. Contracts relating to in- 
rstate comme ire within the regulatory powers of 
ngress I Trade v. Olsen, U. S. S. C. Adv 














Op. No. 13, May 1, 1923, p. 519; American Express 
Co. v. Iowa, 196 U. S. 133, 143.) 

The only questions which apparently can be raised 
in this connection are whether the failure to enforce an 
agreement for arbitration imposes such a direct burden 
upon interstate commerce as seriously to hamper it or 
whether the enforcement of such a clause is of material 
benefit. If either or these questions can be answered 
in the affirmative, we believe it to be beyond question 
that Congress can legislate concerning the matter. 

Even if, however, it should be held that Congress 
has no power to declare generally that in all contracts 
relating to interstate commerce arbitration agreements 
shall be valid, the present statute is not materially af- 
fected. The primary purpose of the statute is to make 
enforcible in the Federal courts such agreements for 
arbitration, and for this purpose Congress rests solely 
upon its power to prescribe the jurisdiction and duties 
of the Federal courts. 


Public Policy 


It must not be felt that the adoption of arbitration 
as a substitute for proceedings at law is a novelty, the 
success of which is uncertain. Despite the apparent 
hostility of the courts, the remedy has had a sufficient 
trial to prove its worth. As a matter of fact, the hos- 
tility of the courts in recent years was more apparent 
than real and was due to an adherence to precedent. 
There are plenty of expressions throughout the re- 
ports, showing that the courts favored arbitration but 
felt themselves unable to enforce it without legislative 
consent. (D. & H. Canal Co. v. Penn Coal Co., 50 N. Y. 
250; U. S. Asphalt Refining Co. v. Trinidad Lake Pet- 
roleum Co., 222 Fed. 1006.) The root of the rule de- 
claring that agreements to arbitrate were unenforce- 
able is found many centuries removed from the present 
day, in a time when there existed a real jealousy on the 
part of the courts for their jurisdiction and the rule be- 
came so firmly established that no court felt itself at 
liberty to disregard it. 

Nevertheless, in many of our states and for a long 
time procedure has been provided by which a dispute, 
after it had arisen, might be submitted to arbitration, 
and in 1920 the first statute validating agreements to 
submit disputes to arbitration in anticipation of their 
arising was adopted by the State of New York. (Chap- 
ter 275, Laws of 1920, New York). This was fol- 
lowed by a statute in similar form in New Jersey 
(Chapter 134, Laws of 1923, New Jersey). The ex- 
perience of disputants under those two statutes has 
been so satisfactory that the system is spreading rap- 
idly and gaining remarkable popularity, 

The evils at which arbitration agreements in gen- 
eral are directed are three in number: 

1. The delay incident to a proceeding in our 
courts, which, in centers of commercial activity where 
there exists congestion of the court calendars, fre- 
quently amounts to several years. Contributing to this 
delay are the preliminary motions and other steps 
which litigants may take and the appeals which are 
open to them 
The expense of litigation. 

The failure, through litigation, to reach a deci- 
sion regarded as just when measured by the standards 
of the business world. This failure may result either 
because the courts necessarily apply general rules which 
do not fit all specific cases, or because the judge or the 
jury is not and cannot be made familiar with the pecul 
iarities of the given controversy. A judgment by men 
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particularly experienced in the given field is one of the 
greatest advantages of arbitration. 

From our summary of the provisions of the Fed- 
eral law, it will appear how thoroughly delay has been 
excised from the settlement of disputes. There are no 
technical pleadings to be drawn and settled, no multi- 
plicity of motions to be decided, and only the very 
briefest delay in the decision of the preliminary matter, 
where and how the arbitration shall proceed. Probably 
the great majority of arbitrations are decided at one 
hearing and the award is made within two or three days 
after the matter is submitted to the arbitrators. If the 
party against whom the award is rendered refuses to 
perform it, the matter of its confirmation again takes 
only a few days, since it is treated as a motion before 
the court ; and while the right of appeal from the judg- 
ment entered on the confirmation is preserved, the 
grounds of appeal are so circumscribed that few ap- 
peals can be taken. 


The Proposed State Statute 


At the 1924 meeting of the American Bar Asso- 
ciation at Philadelphia, the National Conference of 
Commissioners on Uniform State Laws reported a 
model state statute. Its consideration was postponed 
for a year. This bill does not make contracts for arbi 
tration valid, irrevocable and enforceable, It leaves the 
status quo in all the states, except that submissions of 
existing controversies to arbitration are no longer to 
be revocable. It fails to protect the constitutional right 
of trial by jury where the contract of arbitration is 
itself put in issue. The committee of the Commis- 
sioners in charge reported to the Commissioners as 
follows: 

It is the belief of the Committee that the law as it 
now exists in New York and New Jersey may be very 
acceptable in those States because each of them have to do 
with a very large element composed of importers and there 
is a very large field of litigation in connection with resi- 





that tl 
is 


nited 


dents of foreign countries or states. It is felt 
situation does not prevail in the rest of the | 
and that it would be inadvisable at this time to attempt 
report out an act that would not be acceptable in most 
the States of the Union. For that reason, your Commit 
tee felt that it was better at this time to recommend to tl 
Conference the passage of a law which would permit tw 
or more parties to agree in writing to submit to arbitr: 
tion any controversy existing between them at the tim 
the agreement to submit to arbitration is entered into 


tate 


But now that the business men of the count 
have made the principle national in scope, and Congr 
has adopted it unanimously, we may forget the implica 
tions in the report by the committee to the Comm 
sioners, and try to harmonize the state laws to meet 

For how can the legislative situation be unifor 
in the States, if there is a different policy in the case 
contracts involving intrastate commerce from that n¢ 
made national in the case of contracts involving inte 
state commerce? And why should merchants whos: 
claims being under $3,000 must apply to state court 
for relief, meet a situation where, if the claim is against 
a non-resident and involves interstate commerce, th 
contract for arbitration is valid ; but, though it be $10 
000, if it be against a fellow resident or involve onl 
intrastate commerce, it is invalid and revocable? It 
precisely such situations which: require uniformity. May 
we anticipate that the action of the Commissioners last 
year in the light of this Federal legislation will be 
rescinded and a recommendation made by them in lin« 
with the recommendations of our committee in 1922, to 
the end that the State law shall be put in harmony wit! 
the United States law? 

Respectfully submitted, 
W. H. H. Pratt, CHAIRMAN 
Juttus Henry CoHEeN 
Province M. Pocut 
Horus R. Bari 
Harvey F. Sur 
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Render— Attitude as Lawyers Towards-Radical Change in Law or Social Structure- 
The Only Failure That Ultimately Counts* 


By Hon. Emmett N. PARKER 
Justice of the Washington Supreme Court 


ADIES and Gentlemen: We congratulate you 
upon your admission to the bar of this state. You 
are justly entitled to a feeling of pride and satis- 

faction in coming to this fruition of your labors, the 
commencement of your professional careers. As you 
have for some years been striving for this goal, you 
will in the future, if you are to reap the full measure 
of life’s just rewards, find yourselves ever striving for 
successive goals, each of which, when reached, if striven 
for with proper motives, will, like this one, contribute 
greatly to your happiness the true measure of which 
will be proportionate to the energy and sincerity of 
purpose with which you shall have labored. 

I would speak to you at this time only words laden 

with hope and encouragement, though in doing so | 
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remind you of the probability, yes almost certainty, of 
your professional pathway being seemingly obstructed 
from time to time by seeming failures and seeming in 
surmountable difficulties with reference to the particular 
task in hand. If, however, your professional effort 
are put forth, attended with industry intelligently exer 
cised, and sincere motives for the right as you shall 
see it, you will find your successes overbalancing your 
seeming failures; more, you will find such failures con 
tributing to your successes. So viewed, can we not well 
say that the only failure that ultimately counts against 
us in this life is the failure to strive by the powers 
with which we are endowed, towards ends which our 
consciences justify as right? 

You are entering into a field of endeavor which has 
to do with the realities rather than the idealities of life 


The law deals with the world and human relationships 
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blindly where the unthinking radical would lead, would 
be to ignore, as a present help, the experience of the past 
and build, not upon known realities, but upon unknown 
idealities. To do this would be to discard the con- 
serving force which supports our civilization and holds 
its course steady in its onward journey towards better 
things. Without this steadying influence we would 
lapse into discord and anarchy and have to await the 
coming of the cycle when we would have to begin again 
at some lower rung of the ladder of progress. I am not 
preaching that we become so conservative that we shall 
not take notice of the new and adapt ourselves to the 
new, but that we shall not discard the benefit of the 
experiences of the past which will enable us to better 
use the new as well as the old. 

You are coming into the profession at an auspicious 
time for the rendering of service. Never in the whole 
history of the law has the field of the lawyer’s real work 
been so broad and comprehensive, presenting so many 
and varied problems for solution and problems of such 
involved nature, as today. Unlike the work of the early 
discoverers and expounders of general fundamental 
principles, our work is much more the application of 
those principles to new and involved conditions not 
experienced by those early discoverers and expounders. 
I am prone to think that the great legal lights who laid 
the foundation stones of common law and equity in 
England and in the United States were fortunately 
aided in their discovery and exposition of fundamental 
principles by the comparatively simple social, industrial 
and commercial conditions of their times. Their prob- 
lems were thereby reduced to much simpler terms than 
are ours. They were not burdened with such a wilder- 
ness of individual instances to which we are now called 
upon to apply fundamental principles. I think it is quite 
readily understandable that were we compelled to look 
through the involved maze of present-day social, indus- 
trial and commercial relationships for the fundamental 
principles of the law, without the aid of the work of its 
early expounders, we would indeed have much greater 
difficulty than they had in discerning many of the 
fundamental principles they have handed down to us. 
In the absence of this heritage I fear that in our 
search for the foundation stones most of us would at 
this day become lost in a maze of details. 

I have purposely turned away from advising you 
touching your duties to your client, to the courts and to 
the public, in so far as industry, loyalty, faithfulness 
to your trust and high motives are concerned. These, 
no doubt, you have already been amply reminded of, 
and, as I look into your faces, I feel that you intuitively 
fully appreciate these aids to true success. In any event, 
you are sufficiently reminded of these duties in the oath 
which the Chief Justice has administered to you. My 
purpose has been more to impress upon you, apart from 
those particular considerations, th» line of thought and 
action on your part which will, as I view it, be most 
conducive to your success in your profession as lawyers, 
especially emphasizing the fact that I am not talking 
to you as prospective statesmen, politicians or reform- 
ers. By admission to the bar you have entered a pro- 
fession where all who are in it have been honored by 
the fact of their admission to it. I conclude with the 
words of Daniel Webster, spoken in a toast given by 
him at a bar meeting some 80 years ago: “The law; 
it has honored us ; may we honor it.” 





Where the Journal Is on Sale 
A list of bookstores in leading cities in which 
the American Bar Association is on sale will be 
found on page 196 of this issue. 




























































































CURRENT LEGISLATION 


Veterans’ Bureau Codification 


By MippLeton BEAMAN 


UBLIC 242 of the year 1924, commonly known 

as the Reed-Johnson Act, represents a codifica- 

tion and revision of the laws applicable to the 
insurance, compensation, and rehabilitation of 
World War veterans. A committee of the 
Senate prepared the codification, with assistance 
and advice from the United State Veterans’ Bureau 
and from various World War Veterans’ organiza- 
tions. In the ‘House a bill embodying amendments 
to the various veterans’ acts was substituted for the 
codification, but the conference committee reported 
the codification with amendments. The codification 
represents an interesting example cf the Congres- 
sional tendency in recent years to select a group ol 
ind to codify 
persons 


select 


laws in respect of a special subject 
and revise them with the assistance of 
who are required to administer and interpret these 
laws. The same practice was followed in the Tariff 
Act of 1922 and the Revenue Acts of 1921 and 1924. 

No attempt is here made to present a compre- 
hensive explanation of the changes effected by the 
codification, but a few changes are here noted be- 
cause of a possible interest to readers of the Journal. 

Section 212 contains a statement of the purpose 
of the Act (not usually inserted except in the title) 
as follows: “This Act is intended to provide a sys- 
tem for the relief of persons who were disabled, 
and for the dependents of those who died as a result 
of disability suffered in the military service of the 
United States between April 6, 1917 and July 2, 
1921.” 

Prior to the enactment of 
claim agents and attorneys were not recognized 
by the Bureau in the preparation or adjudication 
of claims for compensation, insurance, or vocational 
rehabilitation except in f suits in United 
States courts after a disagreement upon a claim. 
Now, under section 19, recognized representatives 
of “the American Red Cross, the American Legion, 
the Disabled American Veterans, and the Veterans 
of Foreign Wars and such other organizations as 
shall be approved by the Director” have received 
recognition. 

In a letter from the Director to the President, 
dated December 19, 1923, 17 cardinal proposals for 
legislation were included, one of these being that a 
“definite procedure for suits against the United 
States” on contracts of insurance be established. 
Section 19 is but a partial response to the request 
and provides that “all persons having or claiming 
to have an interest in such insurance” may be made 
parties to a suit upon any such contract and that 
the procedure “in such suits shal! otherwise be the 
same” as under the Tucker Act (March 3, 1887), as 
amended. 

Where erroneous or unauthorized payments or 
overpayments were made by the Bureau, it was the 
duty of the Director to make recoveries of these 
payments regardless of the hardship upon the bene- 
ficiary or claimant. In Section 27 the Director is 
now relieved of the duty of making recovery of 
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payments of compensation and insurance made 
pursuant to regulations permitting permanent and 
total disability to be presumed from hospitalization 
or ratings of less than permanent total disability 
In Section 28 the Director is allowed discretion in 
the matter of making recoveries in the future fron 
beneficiaries where, “in the judgment of the d 
rector, such recovery would defeat the purpose of 
benefits otherwise authorized or would be against 
equity and good conscience.” 

Title II, dealing with compensation and treat 
ment of veterans, contains many changes of vital 
importance, among them being numerous provisions 
to improve the status of tuberculous patients, 
changes in rates, treatment of insane patients, and 
a considerable restriction in retroactive payment 
of compensation and increases in compensation 

The first cardinal proposal of the Director was 
that legislation should be enacted “to authorize 
the hospitalization, in the discretion of the director 
of all honorably discharged veterans of any war, 
in need of hospitalization, wherever | 
available and sufficient therefor.” 

This request has been complied with in section 
202 (10), so that (1) any veteran of any war, mili 
tary occupation or expedition since 1897, not dis- 
honorably discharged, may be admitted to hospitals 
of the United States Veterans’ Bureau if facilities 
are available, and (2) all hospital facilities 
be available for every honorably discharged veteran 
of the Spanish-American War, the Philippine In 
surrection, the Boxer Rebellion, or the World Wat 
suffering from neuropsychiatric or tubercular ail 
ments and diseases paralysis agitans, encephalitis 
lethargica or amoebic disentery, or the loss of sight 
of both eyes regardless whether such ailments ot 
diseases are due to military service or othewise.” 

Section 302 (10) of the War Risk Insuranc« 
Act provided that “any person who is n 
a gratuity or pension under existing law shall not 
receive compensation under this Act unless he shall 
first surrender all claim to such gratuity or pen 
sion.” This deprived Civil War veterans and thei 
widows of the benefits of compensation for the 
death or disability of their sons and is remedied in 
the codification in sections 201 (7) and 202 (15). 

The first proviso of section 300 of the Wat 
Risk Insurance Act, which has been continuously 
criticized by the veterans despite frequent impro\ 
ing amendments, provided (immediately prior to 
the codification) that if it was shown that the ex 
service man, within a three-year period from the 
date of his separation from the service, had a 
neuropsychiatric disease or tuberculosis developing 
more, he was 
This 
ex-service 


facilities are 


“shall 


w receiving 


a ten per cent degree of disability or 
presumed to have acquired it in the s« 
has been rewritten more liberally for the 
man in section 200 so that any time before January 
1, 1925, if it is shown that he is suffering from a 
“neuropsychiatric disease, an active tuberculous dis 
ease, paralysis agitans, encephalitis lethargica, or 


rvice, 
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ebic disenter) eloping a 10 per 
ee of disability more” there is a conclusive 
sumption in tuberculous cases and a presump- 
“rebuttable by clear and convincing evidence” 
other cases that such disease or disability 
icquire din su ervice between April 6, 1917 

lune 2, 1921 

[here are cot ratively few changes from the 
} War Risk | ce Act in the insurance title 
III). Ih rdance with section 301, all 
insurance 1 t be converted without medical 
tion not later than July 2, 1926, and upon 
late all tert nsurance, except for death or 
‘ lity occurring prior to such date, shall cease. 
ection 304 it rovided that there shall be no 


insurance after July 2, 1926. 
marked departure from prior 

respect of payments to beneficiaries and to 
estate of the insured. In the prior law there 
pr ns in section 402 as amended, 


t 
} 
‘ 
“+ 


that if the beneficiaries sur- 


ection 

| the insured, the converted insurance or the 
installments went to the beneficiaries or to 
estate of the last surviving beneficiary, and if 
beneficiary survived the insured, the insurance 
paid to the estate of the insured. In both term 
urance, whicl payable in 240 monthly install- 
ts, and ir nverted insurance payable in 
hly tall payment might be prolonged 

a 20-year period. Under new section 303, 
wever, both where no beneficiary within the per- 
itted class su es the insured and where the 
surviving beneficiary dies before all install- 
ents are comp! 1, payment is made to the estate 
he inst ; payment is the “present value 
he monthly installments thereafter payable.” 
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HE first t I had the honor of addressing an 
ie’ ne \merican jurists—it was at Seattle 
before thi merican Bar Association in 1908—I 

ke about tl lucation of the German Lawyer.” 
that time ] t rather satisfied as to the value of 
ch educa [ am afraid I boasted a little. Since 
en I have learned that no legal education is perfect 
less the s iS an Opportunity to compare the 
of his ow1 untry with the law as it exists in 
er count very much the same as in political 
m N ( of this faculty can confine his 
lies to tl nciples and to the economic situation 
sting in his n country; he must know whether 
se pl l ther countries in the same way 
1 if not er principles control. Only such 


ymparisor enable him to form a judgment on 
realize of course 


the American Branch of 
New York Cit Tar », 1925 


puted Questions of General Importance 


This eliminates any prolonged period of payment to 
the estate of the insured, and cuts out altogether 
payments to estates of beneficiaries. 

Title IV of the codification is doubtless the 
final legislation upon the vocational rehabilitation 
of World War veterans. In accordance with a new 
limitation imposed in section 400, the disability of 
a veteran which he claims entitled him to training 
must not be the result of his own willful mis- 
conduct. 

The date of application for, commencement of, 
and completion of, training are now definitely fixed. 
The application must have been made on or before 
June 30, 1923 (Sec. 405), training must actually 
commence before June 30, 1925 (Sec. 403), and all 
training must cease on or before June 30, 1926 
(Sec. 406). 

In Section 404 “employability” is made the test 
of rehabilitation of the veteran but even after the 
Director determines that the veteran has reached 
the employable status for which he has been trained, 
the veteran is entitled for two months thereafter to 
his maintenance and support allowance, “and there- 
upon all duty and obligation of the United States” 
toward the trainee ceases. It has frequently hap- 
pened that a trainee who has been determined to 
be rehabilitated returned to the Bureau for addi- 
tional training. or finding the trade or occupation 
for which he has been trained unsuited to his tem- 
perament or physical disability, he has requested 
training in some other endeavor. Under section 
404 this is no longer possible. 

Title V contains a re-enactment of numerous 
penal provisions, and Title VI repeals the three 
Acts (and amendments thereto) now included with- 
in the codification. 
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By Dr. Kart von LEwINSKI 
German Agent Before Mixed Claims Commission 


the difference between political economy and law. The 
former science is international in its nature; the latter 
is primarily national. We know, howe: er, that the 
world is growing smaller every day, that commerce 
and trade not only overstep but overflow the national 
boundaries and that international relations—public and 
private—cannot exist without a legal basis. This basis 
is to be found in Treaties and in general international 
law, and it would seem that this basis is a rather solid 
one. The trouble, however, is that Treaties are—as a 
rule—made by the jurists of at least two different coun- 
tries and that the principles of international law are 
established by the jurists of all civilized nations. The 
result is that Treaties as well as the general principles 
of international law are construed by different parties 
who look at them from their legal viewpoint, under- 
stand them in the light of their legal education, fill the 
gaps which necessarily occur in every Treaty and in 
every general rule by applying their own system and 
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their own underlying principles or precedents. Mis- 
understandings are the necessary consequence. Argu- 
ments made in entire good faith by one party are re- 
garded as tricks, as attempts to escape liability or as 
impositions by the other party who is not able to under- 
stand the legal conception on which the arguments are 
based. Friction will often arise from such misconcep- 
tions which is quite unnecessary and which could have 
been avoided if each party had been able to think in 
the same terms and concepts as his opponent. Even 
if it is possible to overcome such difficulties both parties 
will feel that they have been wronged and a feeling of 
distrust will remain. This is more serious than it seems 
and everyone who realizes the existence of this problem 
should do his best to find ways and means to solve it. 
It is a question of education to be taken up by Universi- 
ties and other institutions, under the guidance of Asso- 
ciations like this which I have the honor of addressing 
tonight. I know that much has been accomplished by 
the International Law Association in this field, but the 
ideal is still very far away. 

As in every other field of the law, the principal 
thing is practice. No education is complete without that 
and I am glad that I am having the opportunity at 
present to undergo a practical course which I think is 
unequaled in the history of legal training. It is the 
proceedings which, beginning November 1, 1922, are 
being conducted before the Mixed Claims Commission, 
United States and Germany, in which I represent 
the German Government. If you will permit me, I 
should like to tell you something about this course 
which indeed has proved to me that the ordinary 
education of any lawyer be it in Germany or here, 
is entirely incomplete. 

The Mixed Claims Commission, United States and 
Germany, was established by the Agreement of August 
10, 1922. The object of its creation was to fix Ger- 
many’s financial obligations toward the United States 
growing out of the war, or, in other words, to fix 
America’s Reparation Bill in its broadest sense. 

When making peace with Germany by concluding 
the so-called Treaty of Berlin, ratified on November 11, 
1922, the United States secured to itself all rights to 
reparation and indemnification which had been granted 
to the Allied Powers by the Treaty of Versailles. The 
United States also reserved the right to make use of the 
machinery set up by the Versailles Treaty in order to 
fix the amount due from Germany to the different vic- 
torious powers, which machinery consisted in the Repa- 
ration Commission, as far as the Reparation claims 
proper were concerned and in the Clearing system and 
the various Mixed Arbitral Tribunals, as regards claims 
growing out of exceptional war measures applied to 
enemy property within German territory during the war 
and out of pre-war contracts between nationals of 
Germany on one side and nationals of the victorious 
Powers on the other side. 

Although the right to take advantage of this ma- 
chinery has been reserved, the United States Govern- 
ment decided not to make use of it. It preferred to 
choose a method sanctioned by its traditions and more 
adapted to its sense of fairness and equity. This method 
was international arbitration. By suggesting and 
creating the Mixed Claims Commission, consisting of 
one American and one German Commissioner and an 
Umpire to be selected by both Powers, the United States 
submitted all war claims without exception, including 
the Reparation Claims proper, to a purely judicial body 
for adjustment according to the principles of law and 
equity. It may be that this step taken by the victorious 











American Government does not appeal to you as some 

thing extraordinary because the principle of interna 
tional arbitration is so deeply rooted in the America 
mind. But I can assure you that we, the vanquishe 

appreciated this proposal most sincerely, I may sa 
gratefully—not because we thought that the Commis 
sion would assess our liability any lower than was du 
the United States and her nationals under the sever: 
provisions of the Treaty, but because of the spirit of 
conciliation evidenced by that proposal. 

The Commission, consisting of Judge Parker of 
Texas and New York as American Commissioner, D1 
Kiesselbach of Hamburg, German Commissioner, and 
Justice Day as Umpire, started its work on October 9 
























1922. Justice Day resigned on May 15, 1924, shortly 
before his death, because his health was failing. Judg: 
Parker was appointed Umpire and Chandler P. Ande: 


son, well known as Arbitrator on behalf of the United 
States on various important occasions, took his place 
as American Commissioner. 

The claimant Government was represented befor« 
the Mixed Claims Commission by Mr. Robert C. Morri: 
of New York as Agent of the United States and th 
respondent Government by me as Agent of Germany 
Mr. Morris resigned on May 24, 1923, and Mr. R. W 
Bonynge of New York took his place. 

The first step to be taken was the compilation and 
presentation of the claims list by the American Agency 
It had been agreed by the two Governments that only 
such claims should be adjusted by the Commission as 
had been notified to the German Agency within 
months after the first meeting of the Commission. This 
tremendous task was speedily accomplished and the list 
showed that the Commission was confronted by 12,500 
separate claims, totalling 1% billion dollars ; indeed the 
biggest law suit ever conducted in history. This figure 
includes the claim for costs of occupation, amounting 
to 250 millions; it includes the Reparation claims 
proper, meaning the claims for damage and injury 
caused by acts of warfare amounting to 910 millions and 
it includes the claims growing out of pre-war debts and 
out of exceptional war measures applied to American 
property in Germany, amounting together to 340 mil- 
lions. The total does not include claims for pensions 
and similar compensations because tl States 








six 





he United 
have decided not to present such claims, following the 
attitude taken in Versailles by the American represen 
tatives who thought and said that pensions were not 
covered by the pre-Armistice Agreement which they 
considered binding not only on Germany but also on 
the victorious Powers. It may be of interest to com- 
pare these American figures with some of the Repara- 
tion bills presented by other Powers 

Great Britain’s Reparation Claims amounted to 
2% billions of pounds and 7% billions of francs; and 
France demanded 218 billions of francs ; Belgium, 36% 
billions of francs ; Japan, 833 millions of yen; Portugal 
1,944,261 gold kontos; Poland, 22% billions of gold a 
marks, and so on. The total Reparation sum was, as 
you know, finally fixed in London at 132 billions of 
goldmarks, equaling about 32 billion dollars at the nor 
mal rate of exchange. 

Now to come back to the Mixed Claims Commis 
sion,—while the American Agency was at work prepar 
ing the list the Commission laid down its rules of pro 
cedure, the intention at first being to have every claim 
submitted to the Court by way of petition and answer 
This system had worked well in former arbitration pro- 
ceedings and undoubtedly would have worked well in 
this case, provided one had the time and patience to 
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ive the Commission sit for 50 or 100 years. Fortu- 


nately this Commission had no such intention and it 

me very soon to the conclusion that this tremendous 

s of litigation by which it was confronted required 

solutely new ways and means. Under the guidance 

f Judge Parker the Commission created the following 
stem. 

It undertook to issue so-called Administrative 

iles or Opinions laying down the law in disputed ques- 


of general importance and to establish thereby a 


or codification of legal principles to serve as guide 


the two Agencies in the preparation of claims. 

Some of the issues to be dealt with in this way 
resented themselves on the surface, as for instance the 
estion of nationality of claimants, and the question of 


rmany’s liability for acts done during America’s 
rality as compared to her liability for such acts 

the entrance the United States into the war. 
e other issues had to be developed by the Agencies in 


ng over the entire field of claims, grouping them, dis- 
ssing the different groups, separating the legal ques- 


ns in which they were in accord from those in which 
ey were unable to agree and submitting the latter 


1estions to the Commission by way of briefs or 
emoranda. This method has proved to be very suc- 

sful. The Commission has up to the present time 
een able to decide almost all fundamental controversies 


n the Agencies. It thereby enabled 
the meantime did their best to clear 
» the facts, to submit a very large number of cases to 
e Commission on so-called agreed statements, consist- 
of a short statement of the facts as established by 
ir united efforts, and of a proposal for an award to 
ve rendered by the Commission. These agreed state- 
largely dispensed with the cumber- 

me form of petition and answer. The number of 
ises in which the Agencies were not able to agree on 
he application of the general prin- 
iples to the case at issue is comparatively small. It is 
lear that this procedure reduces the technical work to 
e lowest possible minimum, not meaning that this 
hnical work i any way inconsiderable. On the 
ntrary, it is a tremendous task, because—with 
exception perhaps of one group—no case is entirely 

> the other. Every claim has to be studied and ex- 
ined very carefully before an agreed statement can 
stigations here and in Germany are 
Innumerable letters must be 


» Agents who in 


io 
AS 
it 


e tacts oO! 


reached Inv 


essary in m t cases. 


vritten to the claimants asking for information and 


f and while the burden of the Commission is hap- 
y this system, the labor and respon- 
gencies and particularly of the Ameri- 
ips even increased. 

ut saying that such a method would 


diminished 

lity of the 
in Agent is per! 

It goes wit 


work without close cooperation between the two 
gencies, cooperation in a sense of working together 
the same goal. The attitude taken in this mat- 

by both Governments from the outset was, not to 


ermit this arbitration to develop into a tenacious and 
longed fight, but to fix Germany’s liability objectively 
| as speedily as possible. To achieve this end both 
rties must help each other. It is evident that many 


the essential facts are exclusively in the possession 


one party can not be established without its 
sistance. This applies, for instance, to claims for 
mage caused sequestration of American property 
Germany, v the claimants are naturally without 


what has happened to their rights 
It applies equally to various defenses 
y, as for instance the defense based on 


knowledg 
iring the wat 


used by Gert 








the Treaty clause concerning “military and naval ma- 
terial.” Under this clause Germany is not liable for 
damage done to American property if this property was 
impressed with the character of military or naval ma- 
terial. It would be perfectly impossible for the Ger- 
man Agent to support this defense unless the American 
Agency furnished the facts which are essential for the 
determination of such character. Only cooperation 
based on mutual confidence can overcome these difficul- 
ties and I am very happy to say that the American 
Agency has shown me this confidence from the very 
beginning. This method of working together will in all 
probability make it possible for the Commission to finish 
its work within this year so that the entire task will 
have been completed in a period of about three years 
altogether, which would indeed be an unprecedented 
record in view of the vast number of claims and the 
huge amounts involved. 

Before I finish I want to say a few words about 
the different categories of claims submitted to the Com- 
mission. In grouping them I am using the headings and 
terms as they appear in the Treaty of Versailles as in- 
corporated into the Berlin Treaty. 

Annex I to Part VIII of the Treaty of Versailles 
embraces the Reparation Claims proper. It contains 
the following subdivisions : 

(1) Damage to injured persons and to surviving 
dependents by personal injury to or death of civilians 
caused by acts of war. 

This group contains the Lusitania Claims and all 
other claims of a similar nature regardless of whether 
they arose during neutrality or during belligerency, the 
Commission having ruled that there is no difference 
in principle as to Germany’s liability for acts ;commit- 
ted in one or the other period. The measure of damage 
in death cases offered the only serious difficulty in this 
category. The Commission has ruled that Germany 
must compensate the dependents for the financial loss 
sustained by them and for mental anguish and suffer- 
ing, if real and actual, the financial loss consisting in 
the present value of the money contributions and valu- 
able service, which the dependent lost by the death of 
the decedent. The Commission, so to say, does not con- 
sider what the victim was worth to his country, to the 
world or before God; it considers what he was worth 
to his family. This worth depends naturally on the 
victim’s earning capacity. The more the decedent was 
able to earn and would have been able to earn in the 
future the higher is the award. In some Lusitania cases 
the awards run up to more than $100,000; in the ma- 
jority of cases they are much below this sum, but they 
all vary according to the circumstances of the case. The 
same is true as to the amounts awarded by the Com- 
mission for mental suffering and anguish. 

(2) The second subdivision refers to damage 
caused by Germany to civilian victims by acts of cruelty, 
violence or maltreatment (including injuries to life or 
health as a consequence of imprisonment, deportation or 
internment). 

The number of claims presented under this head- 
ing is very small because a very few American citizens 
continued living in Germany during the war. There are 
some (I think not more than 3 or 4) Americans who 
did business within German territory during the period 
of neutrality and who were prevented from leaving 
the country after the entry of the United States into 
the war. There are also the claims of a number of 
seamen who were employed in British ships, were cap- 
tured by German cruisers, taken to Germany and in- 
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terned. The only issue arising in this group is what 
amounts to “maltreatment” in the sense of the Treaty. 

(3) The third subdivision refers to damage 
caused by maltreatment of prisoners of war. This 
group presents the same issue. I may state that the 
number of American soldiers claiming under this head- 
ing is very small. 

(4) The fourth group refers to damage caused 
to civilians by being forced to labor without just re- 
muneration. So far as I know no American claim has 
been presented under this heading. 

(5) The fifth and last subdivision of the Repara- 
tion Claims proper refers to damage in respect of all 
property .wherever situated belonging to any of the 
Allied or Associated States or their nationals with the 
exception of naval or military works or materials, which 
has been carried off, seized, injured or destroyed by 
the acts of Germany or her allies on land, on sea or 
from the air, or damage directly in consequence of hos- 
tilities or of any operation of war. 

This class of claims covers the entire U-Boat war- 
fare as far as damage to property is concerned; it 
covers the entire damage done to Americans by seizures 
or requisitions in territories occupied by Germany, 
as for instance Belgium and Roumania; it covers fur- 
thermore a few cases of damage caused by bombard- 
ment. 

The most difficult issue arising under this category 
is the definition of the term “property,” which is 
rather significant in the light of what I have said at the 
beginning. Why, says the American jurist, does not 
everybody know what “property” means? And, says 
the German lawyer, how can there be a doubt as to the 
meaning of “Eigentum,” which is the word used in the 
German text of the Treaty. Yes, there can be a doubt 
about that. Both Agencies have written voluminous 
briefs about the question and still they will never be 
able to solve it satisfactorily, because there is no such 
thing as the American term “property” in German law 
and no such thing as the German term “Eigentum” in 
American law. The theory of “ownership” or of “title” 
is fundamentally different in both countries and the 
usual translation used in this Treaty and in many others 
is in consequence of this totally incorrect and mislead- 
ing. This example shows very clearly how indispen- 
sable it is or should be for the framers of a Treaty to 
know the law of the other party 

The Commission solved a second important issue 
arising under this category by defining the rather vague 
term of “military and naval material.’””’ The question 
came up in connection with the sinking of American 
vessels and the Commission ruled that the exception 
made in favor of Germany holds good only as to ships, 
which were.operated by the United States at the time of 
their destruction for purposes directly in furtherance of 
a military operation against Germany or her allies. 

A third serious problem is confronting the Com- 
mission under this heading. That is the valuation of 
vessels destroyed by act of war, and not or not entirely 
covered by insurance. ; 

Another dispute will arise in many claims for loss 
of cargoes which were either shipped from the United 
States to a foreign consignee or from abroad to order 
of the foreign consignor. Germany’s liability being 
confined to damage caused to American property you 
can easily see that the question whether and at what 
time the title to the goods had passed to the buyer will 
be most essential and being familiar with the problems 
presented by the so-called conflict of laws you will also 











realize the difficulties arising in connection with this 
question. 

The American classification of claims as use 
the Claims List contains a sixth subdivision, 
nated “consequence of war,” which might be called t 


general dumping ground for claims which do not fa 
under any of the headings enumerated above. Most « 
these claims were based on the theory that Germar 





was financially responsible for every damage resul 
from the state of war, as for example the increase 
taxes in the United States, the seizure of Americar 
goods as contraband by British authorities, the impos 
sibility of fulfilling a contract entered into by an Amet 
ican with a French national, the costs of a law-suit 
against the American Alien Property Custodian fot 
the release of property belonging to an American and 
erroneously seized as German property, and so on. The 
theory underlying these claims was rejected by 
mission in Administration Decision No. II, reading 
follows: 


the Com 


The proximate cause of the loss must have bee 
in legal contemplation the act of Germany Phe 
proximate result or consequence of that act must have 


been the loss, damage or injury suffered 

It matters not whether the loss be directly 
directly sustained so long as there is a clear, unbroke 
connection between Germany’s act and the loss com 
plained of. It matters not how many links there may 
be in the chain of causation connecting Germany’s act 
with the loss sustained, provided there is no break 
the chain and the loss can be clearly, unmistakably, 
and definitely traced, linl: by link, to Germa s act 

The second class of claims is formed by those 
which as between Germany and the Allied Powers d 
not fall within the jurisdiction of the Reparati 
mission but are settled by the Clearing System and 
in case of dispute—by the Mixed Arbitral Tribunal. 

They are divided into two subdivisions: 
arising out of the application of exceptional war 
ures on German territory and claims arising out of pre- 
war debts. 

The claims belonging to the first subdivision ar 
generally based on sequestration or seizure of American 
property, rights and interests by German Authorities, in 
particular by the German Alien Property Custodiat 
Under the Treaty Germany is liable for every damage 
caused by such measures, but according to the prin 
ciples laid down by the Commission it must be shown 
that the damage was really the proximate result of the 
measure and not a natural consequenc: war condi- 
tions. Only in the case of cash assets taken over by the 
Alien Property Custodian has Germany to refund the 
cash in dollars at the pre-war rate of exchange, making 
her thereby responsible for the depreciation of the Ger- 
man currency regardless of the fact that thi 
tion cannot be attributed to the act of the Alien Prop- 
erty Custodian as proximate cause 

Almost all claims arising under eading | 
been disposed of and I am glad to say that the amount 
of damage caused to American citizens by German ex- 
ceptional war-measures will not surpass the amount of 
15 million dollars, including the losses sustained by the 


m Com 


claims 


meas- 


us deprecia 


lave 


post-war depreciation of the German mark. I must 
add that this estimate does not include the claims for 
depreciation of German bonds held by American 
citizens. 


The second subdivision comprises the pre-war 
debts, which present a two-fold prob! firstly, that 
of fixing the amount due to the Ameri creditor ; 
secondly, that of valorization. I hope that the second 
problem will be solved by an understanding between the 
two Governments satisfactory to the American creditor 
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ves numerous genuine law-suits 





e decided not according to principles of international 

v, but according t mestic law, either American or 

man or botl 10unt involved in this category 
be safely « it not more than 22 million 

7 In concluding ther prolonged speech I want 
4 to express my reg speaking now as a student and 
: ent advocate tional law. that the tremend 
k done and still to be done by this Commission 

1dd omparatl little to the development of 

most important branch of jurisprudence. The 

ra ission is bound by the Treaty, which it rightly 
Fe s its charte1 [reaty is adapted to a singular 
ag tion and | ne sincerely that the occasion to 
F e another ilong the same lines will never 
ur betwee ' ' nations It is true that the 
ns hande n by the Commission show a 


HE Texa Bar Association will hold its 
F next meeting at Austin on July 1-3. The Board 
of D , , \ tt 


irecto! the Association agreed to hold 


iture meeting ntly with the Texas District 
judges’ Asso and to take up at an early 
date the quest f holding the regular annual 
eeting in spring r winter instead of summer. 
Chief Justice H. Taft of the U. S. Supreme 

Court will | ted to make an address. 
The Alaba State Bar Commission held its 


second annual ng in the Supreme Court Cham- 
ers at Montgor on January 27 and elected John 


H. Peach, of Sheffield, president of the Alabama State 


al Norvell eigh, Jr., of Mobile, was elected 
first vice-presid R. H. Powell, of Tuskegee, sec- 
nd vice-president; W. B. Harrington, of Birming- 
um, secretary e next meeting of the State Bar 
vill be held at bile, at a date which will be an- 
unced late 
The Lou State Bar Association will hold 


ts annual convention at Baton Rouge on May 8 and 


9. The lawyer f the Louisiana capital city have 
reated a committee on arrangements, consisting of 
C. C. Bird, Chairman; Jess Johnson, W. M. Barrow, 
ernon Port Hermann Moyse. Between two 
hundred and t hundred and fifty are expected to 


‘ | 
tend the mee 


ry nm 





The Ve t State Bar Association held its 

q ore a * ayite ; ee 
ual me g Montpelier on January 6-7. The 
eran he following addresses: Annual 
: idress by the president, Hon. Stanley C. Wilson, on 
F ermont 7 yurts ;” English and Vermont 
t rts—a ( on,” Hon. Edward C. Mower; 
e Comm ‘ Dean Roscoe Pound of the 
irvard La hool; “Social and Historical Aspects 

the London Meeting,” Hon. Frank L. Fish 

f The fo g officers were elected: President, 
Rolf Searles, St. Johnsbury; First Vice-President, 
ch M. W Randolph ; Second Vice-President, 


irles I. Button, Middlebury Third Vice-President, 
ls, Ludlow: Secretary, George M. 


er i 2 
' ran, St S Treasurer, Fred E. Gleason. 
ird of Managers T. Rolf Searles, St. Johnsbury ; 
ley ( Chelsea {7€0 M Hogan, St. 
Ibans: Fre Gleason, Montpelier; John C. Sher- 





thorough knowledge of the general principles of inter- 
national law and a wonderful conception of its spirit, 
it is also true that such knowledge and spirit have 
greatly assisted it in solving the problems presented by 
the Treaty. The fact, however, remains that the Com- 
mission by the very nature of its task was and is re- 
stricted in the creation of new ideas and in adding new 
stones and pillars to the—alas, so sadly incomplete 
temple of international law. 

Regrettable as this is, the work of this Commis- 
sion will not be in vain. It will prove that even con- 
troversies arising out of a deadly war can be settled by 
arbitration in the spirit of mutual confidence and mutual 
fairness and this fact will stand as a milestone on the 
way of international conciliation promoted and advo- 
cated—not only in words but also in deeds—above all 
others by the Government of the United States. 


AND LOCAL BAR ASSOCIATION NOTES 


burne, Randolph; Walter S. Fenton, Rutland; Wil 
liam H. Edmunds, Burlington. The Secretary and 
Treasurer have since resigned and their successors 
will be chosen later. 

The North Dakota State Bar Association has 
begun printing a monthly official organ known as 
“Bar Briefs.” The first issue, which was last Decem- 
ber, contained a salutatory signed by President A. W. 
Cupler and other members of the Executive Commit- 
tee, setting forth that the primary purpose in the 
establishment of the publication was that of service 
to members of the bar. Each issue contains syllabi 
of the decisions of the state Supreme Court and other 
matters of interest to the profession. 

The Ohio State Bar Association held its mid- 
winter meeting in Cleveland on january 22, 23 and 
24. The printed advance program included an ad- 
dress of welcome by Hon. W. R. Hopkins, City 
Manager of Cleveland, and a response by Hon. John 
J. Sullivan, President of the Cleveland Bar Associ- 
ation; also the following addresses: “Some Defects 
in the Ohio Tax System from the Viewpoint of an 
Administrator,” John A. Zangerle; “Keys to Justice,” 
Harry F. Payer: “The Way of Peace in the Law,” 
President John A. Cline; “How to Make a Witness 
Tell It Straight,” “Max D. Steuer of New York 
City; “How the Law Looks to a Layman,” Norman 
Hapgood; “The Place of the Military Lawyer in 
Civil Affairs,” Col. C. F. Moreland, U. S. A. The 
program also included a discussion on zoning, for 
and against. The State Association of Common 
Pleas Judges held their fourth annual meeting at the 
same time. The printed advance program included 
addresses by Chief Justice Carrington T. Marshall 
of Columbus and William H. Boyd of Cleveland. 

The State Bar Association of Utah held its semi- 
annual meeting at the Hotel Utah, Salt Lake City, 
Utah, January 17, 1925. Mr. Waldemar Van Cott, 
president of the Association, was unable to attend 
the meeting on account of ill health. Mr. Richard 
W. Young, second vice-president, presided. 

Honorable Charles R. Hollingsworth, first vice- 
president of the association, delivered an address to 
the members, giving a detailed report of the meeting 
of the American Bar Association of London. 
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WHY THIS REDUPLICATION OF RE- 
DUNDANT REITERATION? 

When Polonius asked Hamlet what he 
was reading, the melancholy Dane replied, 
“Words, words, words.” ‘There is nothing 
in the context to indicate that the Prince was 
reading a legal document, and the probabil- 
ity that he was is extremely remote. But if 
he were, his reply would be aptly descrip- 
tive. And when, to quote again from the 
same play, the King endeavored to express 
the contrition evoked by a torturing con- 
science in a fruitless effort at prayer, he ex- 
pressed the failure of his effort by saying: 
“My words fly up, my thoughts remain be- 
low.” 

Do not these lines from Shakespeare 
suggest to us something which is well 
worthy not merely of thoughtful considera- 
tion, but of useful practice? He wrote our 
common language with a power and a beauty 
which we may not hope to equal; and what 
he wrote was designed to be orally repeated 
to listening ears. That which we write in 
legal documents is written with a different 
end in view. To attain its purpose, it must 
be coldly and severely practical. But does 
not this very fact make it doubly important 
that we be watchful lest there occur that sep- 
aration of the word and the thought of which 
Shakespeare reminds us? 

Both the study and the administration 
of the law constantly involve the interpreta- 
tion of that which is written. And as we 
lawyers are, in most cases, the writers, the 
responsibility for clarity of expression rests 
primarily upon us. It is a canon of construction 
that that which is clearly expressed neither 
requires construction nor permits it. For all 
that is needed is simply to read the words 
in which the writer has expressed the 
thought which he wishes the reader to under- 











stand. When he has once done this his tas! 
is complete. If he adds to it useless words 
or repetitious expressions, he not merel: 
adds to the reader’s task, but multiplies it 
For, aside from the mere physical task of 
visualizing and mentally reading the words 
the reader must have in mind another canor 
of construction. He must remember that 
each phrase and each word is to be presumed 
to have been used by the writer with delibe: 
ation and with the purpose of expressing a 
thought which without it would not be ex 
pressed, or not clearly expressed. And, 
therefore, when we overload a document 
with repetitious words and phrases, “as 
some of you play actors do,” we merely in 
crease the possibility of misconstruction by 
the suggestion that the added words mean 
something not already expressed. And when 
we use words which are so plainly repeti 
tious that they exclude this construction, 
does not that fact of itself show that they 
ought not to be used, because they need not 
be used? To write words merely to discard 
them in reading is to “write oneself down an 
ass.” 

That this is not a mere general homily, 
composed of trite statements which every 
one will approve and forget, a few illustra 
tions will suffice to show. 

When two men proceed to put in writ 
ing a contract upon which they have agreed, 
the very act implies, and perhaps necessi- 
tates, a certain degree of formality. For, be 
ing the intrinsic evidence of their agreement, 
it not only includes what it states, but ex- 
cludes what it does not state. If left to 
themselves, they would probably adopt the 
forms of expression which they used in ar 
riving at their agreement, either helped or 
hampered by their degree of familiarity with 
the art of writing. But as they would be 
gin the task of writing with a fair working 
knowledge of the fact that they were agree 
ing, and that they were actually expressing 
this fact, and that both of them knew it, 
probably it would never occur to them to ex- 
press to each other their reiterated assur- 
ance of the basic fact which the writing itself, 
ex vi termini made manifest. And what ele- 
ment of contractual completeness, or of liter 
ary perfection, would be added by stating 
in each paragraph, “it is further agreed,” or 
the empty but tesonant phrase, “It is fur- 
ther expressly understood and agreed’? The 
fact that it is “further” agreed is shown by 
the presence of the added stipulation: the 
fact that it is “express” is shown by the ex- 
pression of it: the fact that it is “understood” 
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it is not understood, and 
thing if it is. And certainly no require- 
nt of law, no approved standard of Eng- 

speech justifies the use of a string of 


eans nothing, 





nonyms where one of the words would 
ress the meaning, “Rest, residue and 
mainder” means no more than “rest” and 


ls to a sentence nothing but a flavor of an- 
ue conventionality Yet all these “words, 
rds, words” must be read by a reader, whose 
sion is blurred by their mere presence, tran- 
ibed by the copyist and paid for by those 


f 

_ ho are paying for pedantry and not for 
: irning. 

A he same observations apply to plead- 


net 


gs in court, especially in equity. When the 
urt has been informed in an opening para- 
iph of appropriate brevity, who the part- 
s are, and that the complainant “alleges as 
llows,” is the cause of justice or the infor- 
ition of the court aided by beginning each 
ne of an endless number of paragraphs with 
1) that the complaining party 
ind that he “further shows 


e proclamatt 
an “orator,” 
unto your hon 

Do not these and kindred phrases, famil- 
iar ad nauseam to every lawyer, recall Mr. 
Crother’s description of footnotes in a book 


Stasi 


vhich he says are “like little dogs barking at 
the text’? 
The responsibility for adding the Ossa 


foolishness to the Pelion of greater folly, 
rests upon the lawyers. Each one can adopt 
remedy of merely changing his 





the effective 


ndividual practice. Or he can still use the 
ubber stamp of convention instead of the 
n of intelligence, and say, “video meliora 
boque, det ra sequor.” 
H. K. T. 


MANIFEST DESTINY? 
At the 





recent annual meeting of the 
ckawanna Bar Association, of Scranton, 
enn., a resolution was passed declaring it to 
the f the membership of that or- 
nization that “for effective public and 
triotic service, preliminary steps should be 
ken by the American Bar Association lead- 
¢ up to the formation of an organization 
lawyers in the country, truly national in 
iracter, scope and purpose.” The reso- 
tion was presented and voted following an 
ldress by the President of the Association 
which he stated that he had long felt that 
he only cure for the manifest evil of lack of 
ity of action on the part of the profession 
“in a rational and systematic 
f all the lawyers of the coun- 


sen S¢ 


sa whole lay 
rganization ¢ 


try, built upon the local bar associations as a 
base, whose delegates should comprise the 
body of the State Bar Associations, whose 
representatives in turn should make a na- 
tional body that might speak with power for 
a National Bar.” It will be interesting to 
learn what other local and state organiza 
tions think about the proposal. An organ 
ization along lines similar to those suggested 
is doubtless the manifest destiny of the 
American Bar, but just how long it takes a 
destiny so manifested to realize itself is a 
matter of conjecture. 


a RTT 
WILLIAM THOMAS KEMP 


In our last issue we spoke of the loss 
which the American Bar Association had 
suffered in the death of one who had served it 
so worthily and well as Secretary, after having 
served it for even a longer term as Assistant 
Secretary. In this brief editorial, we would 
speak not of the loss from his death, but of 
the gain from his life. For the two ideas are 
indissolubly connected, and death that is loss 
invariably connotes a life that has conferred 
benefit on others. 

Mr. Kemp's loyal service contributed in 
no small degree to the success which has at 
tended the American Bar Association during 
the past decade or so. In the arrangements 
for the annual meetings, at the meetings 
themselves, in the conduct of his office 
throughout the year—his executive ability, his 
agreeable personality and his high character 
made themselves felt at every turn. Some day 
perhaps a method will be found to appraise 
more definitely the great value of such steady, 
able and consistent service, unmarked by special 
incidents calculated to attract public attention. 
But no one doubts even now that it outvalues 
“far noisier schemes,” and that it is the stuff 
out of which great institutions are made. 

There will always be something of W. 
Thomas Kemp in the American Bar Associa- 
tion, no matter what changes time may bring. 
The annual meetings will not be the same with 
out him, but they will be what they are to a 
large extent because of what he and other men 
have done to help it in the past. So true it is 
that a great institution is the best of memorials 
to those who have helped to make it, for it 
projects their loyal services into the far distant 
future. 






























































CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


iffany on Agency. 2nd Ed. By Professor Richard 
bs. Powell. St. Haul: West Publishing Co.—Horn- 


book Series. Pp. 485. $4.50. Students and 
lawyers have found Tiffany on Agency a very useful 
handbook on the subject. The second edition by 


Professor Powell ought to be received with even more 
favor, for in many particulars it is a very distinct 
improvement over Mr. Tiffany’s work. The analysis 
is simpler and more logical; the text has been largely 
rewritten; the notes contain the leading cases and not- 
able decisions since the first edition, and open the 
periodical literature on the subject by citing the more 
important articles appearing in the law reviews. ‘The 
style is clear and direct The author discusses the 
cases with ability and insight, and has not overloaded 
the book with a deluge of citation. Discrimination and 
not volume characterizes the work 

The treatment of the more important topics is 
more complete than would naturally be expected in a 
book of this type. The discussion of the scope of 
authority, and the discrimination between authority and 
power is particularly well done. As a help to under- 
standing the rapid extension of the principal's liabilities 
to third parties and the agent, the editor throughout 
the book stresses the business problem as the point 
of approach. 

The book bears so strongly the impress of the 
editor that it seems hardly just to call the work Tiffany 
on Agency. The editor is strongly impressed with the 
necessity of approaching the subject of agency from 
the economic standpoint. Undeterred by the fate of 
other legal writers who have attempted a more scien- 
tific classification of our law through the medium of 
new terms, he introduces to us at page 100 the “entre- 
preneur theory,” familiar to economic ears, but not 
likely to roll easily on conservative legal tongues. This 
French word and the idea back of it is introduced into 
the circle of our overworked and mongrel legal vocabu- 
lary for two reasons; first, to explain the reasons back 
of the doctrine represented by our old Latin friend 
respondeat superior. ‘The liabilities represented by the 
latter phrase have been well established in our law for 
at least three hundred years, but the reasons for hold- 
ing a master who is without fault liable for the torts 
of his servants have not been unanimously assented 
to by the courts, and most of them are far from per- 
suasive. The entrepreneur theory is an attempt to 
rationalize and sustain'an established legal doctrine, 
without regard to its historical or philosophic ante- 
cedants. It is the same reasoning that sustains the 
workman’s compensation acts; the industry or enter- 
prise must carry the loss, and the patrons of the in- 
dustry must pay. 

Whether it will serve the second purpose of the 
editor, that of solving this perplexing question under 
the present minute divisions of industry, is more doubt- 
ful. Lack of space prevents here an extended discus 
sion, but it would seem that the court will have the 
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same difficulties in determining who is the entreprene 
as it now has in determining who is the principal. Th 
same questions of fact are involved that have led 
a variety of decisions where the enterprise is subdivide 
by independent contracts and delegation. If this be 
true, the question naturally suggests itself if the e1 
trepreneur and contractor or principal do not come t 
the same thing. The editor has not developed tl 
theory sufficiently to make the reader sure 
or usefulness. H. S. RicH Arps 
University of Wisconsin. 


f its SCODE 


A History of Politwal Theories: Recent Tim 
By C. E. Merriam, H. E. Barnes and others Ney 
York: The Macmillan Company, 1924. Pp. xi, 59, 
$4.00). This volume is a memorial to the late Pro 
fessor Dunning by thirteen of his former student 
From the nature of the occasion served by its publica 
tion, the book cannot be subjected to the conventional 
analysis and criticism. 
support, but offer their separate essays as tributes to 
the memory of a profound scholar and an inspiring 
teacher. 

The papers here collected deal with topics all ot 
which are timely and important; they indicate the 
wider province which political theory has 
occupy since the appearance in 1902 of the first volume 
of Professor Dunning’s work. Scarcely more than 
decade ago most college courses and nearly all text 
books in political theory was confined to a severely 
legalistic study of sovereignty. It is true, sovereignty 


come _ ti 


still remains the central concept, but in subject matter 
as well as in methods of inquiry, political theory has 
undergone marked changes. The relative importance 
of a particular problem in political theory, like that 
of a distinct period in history, may now be said to dé 


pend upon how importantly it is treated 


The recent tendencies in political thought are out 
lined by Professor Merriam in the introductory essay 
A cautious survey of the enlarged field of political in 
quiry and the gains made therein leads to the conclu 
sion that the advances toward technical knowledge ot 
the political process in the last half centu 
But this touch of pessimism is dispelled by the abun 


| 
I 
t 
{ 


ry are slight 


dant evidence of fruitful thinking in the field of polli- 
tical science which gives promise of substantial results 


in a later day 

The most striking developments the subject 
matter of political theory have come in the attacks 
upon the doctrine of state Professor 
Coker in an admirable paper examines the pluralistic 
theories of Duguit, Laski and others who seek t 
banish from political thought the concept of sovereignty 
It is difficult to see any justification for listing Krabbe 
with the other writers mentioned, despite the common 
end they seek with respect to sovereignty Che ideas 
of Krabbe, as well as their implications, distinguish 
him from the pluralists 


sovereigni 


As far as the latter are con 





The authors have no thesis to 
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g tessor Coker leaves 
n of wrangling over the 
hey are prepared to in- 
essor Borchard shows the 
rversions i the concept of 
ational law The ex- 
cannot be made to square 

f international law. On 
lian relegation of interna- 
morality is in conflict not 
ght of the present time but 


national society. Interna- 
ding upon states but also in 
itations upon municipal law. 





facts it is idle to speak of state 


ge to be bound and obligated 
Perhaps 11 the term sover- 
ad national self-government, 
ry in accordance with the 
hard shows is badly needed, 


f inquiry have brought poli- 
touch with the other social 


ial psychology, anthropology, 
ire contributing, as writers of 
ume point out, to the solution 


however, by way 
study that political science 
ind not, as one of the con- 
» seek identification with an- 


WILLIAM S. CARPENTER. 


lure 1925, by Robert H. Mont- 


Ronald Press Pp. ix, 1898. 
same comment may be made 
this widely used annual publi- 
the March, 1924 number on 
tition would serve little pur- 


vever to add that as might 
new provisions of the law, 
g to a Board of Tax Appeals 
gifts have been carefully con- 
he same manner as the older 


ilings are available to aid in 
ive been used, but very fre- 
wisely supplemented the mat- 

n short the same points that 
to sO many users are 
he many changes in the law 


, compiled by the 
son Company, North- 


vi, 1169; iv, 114; 
lumes open with a reprint of 
pendence and the Articles of 

es an extended essay by 
tracing the origin and history 


use of the Constitution itself. 


ling the annotation of the 


iserted a chapter (with a com- 


giving the rules of interpreta- 
phraseology by various 
er of volume one and all of 
with the principal item of the 
mpanying discussion) 
The material 
nted in the Analytical 
he Revised Statutes of 

















the United States. The third volume contains both 
an index and also annotations to cases decided since 
the principal annotations were prepared, some years 
ago. The whole is brought down to January 1, 1924. 

A. C. McClurg & Company, Chicago, are the pub- 
lishers of a small volume, The Salem Witch Trials, 
by W. N. Gemmill (pp. iii, 240. $2.00). It is diffi- 
cult, even in these post-war days, to realize the extent 
of the hysteria that seized hold of the residents of 
Salem in 1692. Those accused and executed ranged 
all the way from an ordained minister in active re- 
ligious work, to dogs and cats. Even children of four 
years were accused. A jailer who dared to hint at 
his sympathy for the unfortunates was speedily hung 
himself as a lesson not to deviate from the hew and 
cry of the moment. Witnesses were tortured, to com- 
pel testimony for the prosecution. In many instances 
the defendants were not allowed to introduce any testi- 
mony on their own behalf on the ground that here 
were enemies of the community so dangerous as not 
to be entitled to the safeguards of orderly procedure. 
The entire affair forms a chapter in American history 
which is not only interesting in its grewsomeness, but 
well worth studying and remembering. 


The Architect's Law Manual, by C. H. Blake. 
New York: Pencil Points Press. Pp. 253. $5.00. In 
the March, 1924, issue of this Journal attention was 
called to the growing number of books meant for the 
members of a specific profession and setting forth 
more or less briefly the law so far as it might affect 
that particular profession. The present volume under- 
takes to do this for architects. In his preface the 
author wisely stresses the point that the usefulness of 
a work of this character lies, not in making an archi- 
tect his own lawyer, but in teaching him when a situ- 
ation calls for legal advice and when not. Looked 
at in such a way a book of this type is all to the good 
and reading it would be an aid to the members of that 
profession. Some parts however show a dangerous 
tendency to go further and to induce a feeling of fit- 
ness oneself to carry on legal business. This is espe- 
cially true of the forms contained in an appendix. 
Some (such as that, for instance, of an agreement to 
associate themselves in practice without forming a 
partnership) seem particularly dangerous in this regard 
and of small use in any other. Mr. Blake has very 
sensibly suppressed all citation to authority in the body 
of his text. This is both logical and in furtherance 
of his purpose. Wise too is the plentiful use of in- 
stances in the author’s experience to bring out inter- 
estingly and strikingly the points aimed at. 

E. W. PutrKAMMER. 


“The American Bar Association: London Meet- 
ing, 1924” is the title of an attractive booklet printed 
by the Frank Shepard Company, containing the 
two accounts of the visit to England of the Amer- 
ican Bar Association which won the prize offered 
by that company for the best report, as well as some 
other accounts of high merit which were submitted 
in the competition. The awards were made by a 
committee composed of Hon. Julius M. Mayer, 
former U. S. Circuit Judge, Hon. William Hayward, 
U. S. District Attorney, and William H. Hamilton, 
Esq., of the New York Bar. The articles are all 
of real interest and the impressions of the signifi- 
cance of the meeting and the results achieved and 
to be expected from it, which are recorded therein, 
sum up that aspect of the journey very adequately. 
The committee of award found the contribution of 
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Mr. J. Carroll Hayes, of Westchester, Pa., and Mr. 
Shelby Myrick, of Savannah, Ga., equal in merit, 
and therefore divided the prize between these 
gentlemen. The booklet also contains worth-while 
accounts of the meeting by Mr. Hunter A. Gibbs, 


Columbia, S. C.; Mr. Smith W. Bennett, Columbus, 





Ohio; Mr. James P. Harold, Chicago, Ill.; Mr. W 
Brown Hale, Chicago, Ill.; Mr. O. R. Barn 
Chicago, Ill.; Mr. John B. Hollister, Cincinn 
Ohio; Mr. Charles E. McCarthy, Troy, N. Y.; h 
Edward R. Burke, Omaha, Nebr.; Mr. Wm 
Kay, Jacksonville, Fla. 


Current Law Journals 


NDER the title “Conclusiveness of the Federal 

Trade Commission's Findings as to Facts,” 
Gregory Hankins of Washington, examines in- 
to the effect of the statutory provision making such 
fact findings conclusive, if supported by testimony. 
After discussing the manner in which the Courts have 
dealt with the findings of Adtuinistrative bodies gen- 
erally, he examines specially the cases of the Federal 
Trade Commission. This interesting and helpful 
article appears in Michigan Law Review for January. 
In the same journal Prof. Charles T. McCormick, 
University of Texas Law School, discusses the “Rights 
of the Landlord Upon Abandonment of the Premises 
by the Tenant.” Mr. McCormick believes that it is 
socially desirable that the theory of obligations spring- 
ing from the relation of landlord and tenant should 
give way to the theory of contractual obligation, and 
that the law of landlord and tenant should be assimi- 
lated to the law of contracts generally. 

Judge Irving Lehman, of the New York Court 
of Appeals, contributes an exceedingly interesting ar- 
ticle throwing light upon the workings of the judicial 
mind, in Cornell Law Quarterly for December. The 
article is entitled “The Influence of the Universities 
on Judicial Decision.” Another article of special merit 
and interest having to do with the reasoning upon 
which judicial decisions are reached, appe2rs in the 
same journal. Prof. John Dewey, of Columbia Uni- 
versity, in discussing “Logical Method and Law” sug- 
gests that the logical method in legal reasoning and 
judicial decision “must be abandoned or that it must 
be a logic relative to consequences rather than to 
antecedents, a logic of prediction of probabilities 
rather than one of deduction of certainties.” “I 
should,” he concludes, “indeed not hesitate to assert 
that the sanctification of ready-made antecedent uni- 
versal principles as methods of thinking is the chief 
obstacle to the kind of thinking which is the indis- 
pensable prerequisite of steady, secure and intelligent 
social reforms in general and social advance by means 
of law in particular. If this be so infiltration into 
law of a more experimental and flexible logic is a social 
as well as an intellectual need.” 

Prof. Albert J. Harno, University of Illinois, 
writes of “Evidence Obtained by Illegal Search ana 
Seizure” in Illinois Law Review for January, and 
argues ably for the admissibility of such evidence. 
“The Constitution,” he points out, “prescribes unrea- 
sonable searches and seizures, but the constitutional 
guaranty ends at this point. The evidence obtained, 
if otherwise competent, and if material, should be ad- 
mitted. To deprive the state of it is against the public 
interest.” The opposite result, namely, the exclusion 
of such evidence, is advocated by Prof. Thomas E. 
Atkinson, University of North Dakota, in Columbia 
Law Review for January. Prof. Atkinson thinks its 
exclusion justified by the Fifth Amendment against self 
incrimination, and demanded as the only adequate 
means of enforcing the Fourth Amendment against un- 
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His article 
tained Throw 


reasonable searches and seizures. 
entitled “Adnussibility of Evidence Ol 
Unreasonable Searches and Seizures.” 

A. A. Berle, Jr., New York City, contributes 
careful consideration of Problems of Non-par Sto: 
in Columbia Law Review for January. Three maj 
problems are treated, to-wit “(1) What is the capita 
and what the surplus of a corporation having sto 
of no par value; (2) The liabilities to corporat 
creditors, if any, of purchasers of non-par stock 
original issue; and (3) The rights, if any, holder 
of non-par stock have against their corporation, 
directors and other stockholders, upon issue of ne 
shares.” 

Harold E. Burtt presents the detailed working 
of a suggested scheme of “Measurement of Confusion 
Between Similar Trade Names” by a series of psyc 
logical experiments in Illinois Law Review for January 
Under the title “The Written Aspect of Indorsement 
Dean Herschel W. Arant points out the failure of th: 
Negotiable Instruments Law to formulate a definitio: 
of indorsement which would remove the conflict 
decision in cases where the payee writes: “I assign 
this note to B” or “I guarantee the payment of this 
note to B,” and proceeds to discuss most helpfully 
“the cases in which typical groups of words, claimed 
to be indorsement, have been passed upon by the 
courts and suggest what seem to be proper conclusions 
The article appears in Yale Law Journal for December 

Prof. Earl C. Arnold, George Washington Uni 
versity Law School, contributes an article on “Th 
Main Purpose Rule and the Statute of Frauds” in 
Cornell Law Quarterly for December, in which he 
discusses in a most clarifying manner liability upon 
contracts of guaranty, and explains the meaning of 
the “so-called main purpose rule.” 

Under the title “Unintended Partnership,” in West 
Virginia Law Quarterly for December, Judson A 
Crane, University of Pittsburgh School of Law, dis 
cusses many cases involving business relations in which 
the courts have been called upon to determine whether 
such association was that of partnership 

Prof. 


Frederick Green contributes an interesting 
article under the title “The Law as Precedent, Pro 
phecy, and Principle: State Decisions in Federal 
Courts,” in Illinois Law Review for December, in 
which he points out the considerations involved in the 
following of state rules in the Federal Courts. 
Cornelius W. Wickersham, New York City, ex- 
amines the decisions involving the validity of “Dele- 
gation of Power to Legislate.” “The objection t 
delegation per se,” he finds, “is more apparent than 
real. In truth, it is not an objection to delegation at 
all, in the face of so many decisions upholding the 
grant of clearly legislative powers. It is objection t 
delegation of ‘exclusively legislative powers,’ as one 
court says, or of powers not of a legislative character 
‘in the highest sense of the term,’ or to put it more 
boldly, it is objection to abdication rather than dele 
gation.” Rosert H. FreeMAn 
Law School, University of Maryland 
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DEPARTMENT OF PROFESSION AL TECHNIQUE’ 


Its Jurisdiction 


and Practice 


By CLARENCE A. <a 


( f the 


I. Creation and Organization 


a" <IOR to the passage of the Revenue Act of 1924 
on June 2, 1924, (Pub. No. 176, 68th Cong. Ist 


s.) a taxp upon receipt of advice that the 
missioner of Internal Revenue, acting through the 
me Tax [ osed to assess additional taxes 
nst him could from the proposed action of 
Income Tax Unit to the Commissioner. These 


eals were heat members of the Committee on 


eals and Re which had been established by 
Commissioner to hear these appeals for him, and 
he purpose of sing him, but it was in no sense 
separate body essing any statutory authority. 
determinati tax deficiency rested with the 
missioner alot (Appeal of Joseph Garneau 
pany, Inc., 1 r. A. 75 The hearing thus 
ded for was held before one member of 
Committee ppeals and Review who was re- 
ed to act bot! lvocate and judge, since he must 
tect the interest of the Government as well as decide 
questions in\ |. The result was that the tax- 


impartial hearing by an outside 





before the payment of an additional tax nor an 
irtial determination of his case to which he was 
if | 

If the dec1 n the appeal was in favor of the 


ernment the taxpayer had the right to test the cor- 
n in the courts after paying the 
by bringing suit for the recovery thereof, but he 

uld not, in vie Section 3224 of the Revised 
Statutes, enjoit lection of the tax and obtain a 
termination of correctness of the decision prior 


“—e . 
tness oT the 


the payment of the tax If the decision was in 
or of the tax r the action of the Bureau of 
ternal Revenue final, and the correctness of the 


tested in the courts. Thus many 
resolved in favor of the Govern- 
in many cases, being re- 


ision could n 
btful points v 


nt, resulting in taxpayers, 
red to pay large sums of additional taxes on income 
eived several years previous, in many instances 


1ent losses or otherwise, and often 


ed out by sul 
isi y it and resulting in bank- 


ig great { | hardship, 
tev for the taxpayers. (See House Report 179, 
Congress lst Session. ) 
Congress sought to mitigate this harsh rule of 
ment first and gation afterwards by creating the 
rd of Tax Appeals to give the taxpayer a chance 
:ve an open and neutral consideration of his lia- 
ty for a deficiency before he is required to pay. 
ppeal of Everett Knitting Works, 1 B. T. A. 5) 


The Presi was empowered by the provisions 
Section 900 of the Revenue Act of 1924 to appoint, 
consent of the Senate, solely on 


the advice 
tness to perform the duties of the 





grounds 
e, not more than twenty-eight members to compose 
"A dl aring house f practical information as to points of law 
ed t s of doing things pitfalls to be avoided, etc., 
I experience of various members of the pro- 


District of Columbia Bar 


the Board. The first appointees are to serve until two 
years after the passage of the Act, after which the 
Board is to consist of seven members appointed for 
overlapping terms up to ten years. 

On July 3, 1924, the President gave recess 
appointments to the first twelve members of the Board, 
Adolphus E, Graupner, of San Francisco; Charles D. 
Hamel, of Grafton, N. Dak.; James S. Y. Ivins, of 
New York City; Albert E. James, of New Jersey; 
J. Gilmer Korner, Jr., of Winston-Salem, N. C.; W. C. 
Lansdon, of Salina, Kan.; Benjamin H. Littleton, of 
Nashville, Tenn.; John J. Marquette, of Washington, 
D. C.; Charles P. Smith, of Boston, Mass.; John M. 
Sternhagen, of Chicago, IIl.; Charles M. Trammell, of 
Lakeland, Fla., and Sumner L. Trussell, of Minne- 
apolis, Minn. The recess appointments were necessary 
on account of the Senate not being in session. Seven 
of these appointees were selected from the general 
public, and of the seven thus chosen six are lawyers 
and one is a business man. Five of the appointees 
were selected from the Bureau of Internal Revenue 
personnel, four of whom are lawyers and one of whom 
is both lawyer and accountant. These appointees were 
selected on the basis of their qualifications for office. 

The statute provides that at least biennially the 
Board shall designate a member to act as chairman, 
and when the appointees formally organized as a Board 
on July 16, 1924, Charles D. Hamel was elected Chair- 
man. Mr. Hamel had been Chairman of the Commit- 
tee on Appeals and Review. Robert C. Tracy, for- 
merly executive attorney in the office of the Solicitor 
of Internal Revenue, was chosen Secretary of the 
Board. The Board then adopted its rules of practice 
which were published July 28, 1924, and this was 
followed by the filing of the first appeal on July 30 
1924, but two weeks after the formal organization 
of the Board. The first appeal was argued before 
the Board on August 19, and the first decision was 
handed down on August 27. (Appeal of John H. 
Parrott, 1 B. T. A. 1.) For some time the appeals 
were heard by the entire Board, but by September 4 
the work of the Board had progressed to a point 
where it was deemed advisable to divide the member- 
ship into divisions, provision for which had been 
made in the statute creating the Board. The divi- 
sions and assignments then announced were: Divi- 
sion 1, Mr. J. S. Y. Ivins, Chief, Mr. J. G. Korner, 
Jr., and Mr. John J. Marquette; Division 2, Mr. A. 
E. James, Chief, Mr John M. Sternhagen, Mr. 
Charles M. Trammell, and Mr. Sumner L. Trussell ; 
Division 3, Mr. A. E. Graupner, Chief, W. C. Lans- 
don, Mr. B. H. Littleton, and Mr. C. P. Smith. The 
Chairman of the Board will not be a member of any 
division. The statute provides that upon the expira- 
tion of thirty days after a decision by a division the 
decision and findings of fact in connection therewith 
shall become the final decision of the Board, unless 
the Chairman has within that period directed that 
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such decision shall be reviewed by the Board. (Sec. 
900 (f), Revenue Act of 1924.) 

Another objection to the form of procedure in 
vogue prior to the creation of the Board was that 
the taxpayer was usually forced to come to Wash- 
ington for the hearing of his appeal, which was an 
expensive and burdensome procedure. (House Re- 
port 179, 68th Congress, Ist Session.) 

To meet this objection the Board announced on 
October 8th that plans were being formulated looking 
toward the hearing of appeals by divisions at such 
times and places as would give taxpayers a reason- 
able opportunity to appear before the Board with as 
little inconvenience and expense to them as possible. 
However, any taxpayer, wherever he may reside, will 
be heard in Washington if preferred 

II. Jurisdiction 

The statute creating the Board (Section 900 of 
the Revenue Act of 1924) gives it jurisdiction to 
review determination of the Commissioner of Inter- 
nal Revenue with respect to income and profits taxes, 
estate taxes and the new gift tax. The limited juris- 
diction conferred upon the Board has rendered it 
necessary for it to pass upon many jurisdictional 
questions. In determining its jurisdiction the Board 
refuses to consider what Congress had in mind, since 
the Supreme Court of the United States has held 
that the Interstate Commerce Commission had no 
right to speculate on what Congress wanted. 

It is a well-known fact that consent alone cannot 
confer jurisdiction, and it has accordingly been de- 
cided by the Board that it does not have jurisdiction 
of an appeal from a decision of the Commissioner 
which does not constitute a determination of a defi- 
ciency even though the Commissioner advises the tax- 
payer that he has such an appeal. (Appeal of Rateau 
Battu, Smoot Company, 1 B. T. A. 354.) 

In the first case of a jurisdictional nature it 
was held by the Board that it is without jurisdiction 
to determine an appeal involving solely the refund to 
a taxpayer of a tax paid prior to the passage of the 
Revenue Act of 1924. (Appeal of Everett Knitting 
Works, 1 B. T. A. 5.) Where the tax has already 
been paid the Board has no jurisdiction to compel 
its refund by the Commissioner of Internal Revenue, 
the taxpayer’s remedy being same as before the 
creation of the Board—a suit in the Court of Claims 
or Federal District Court. 

Since fundamentally there is no difference be- 
tween a claim for refund and a claim for credit, both 
being based upon the allegation that an amount of 
tax has been paid in excess of that legally due, the 
Board has no jurisdiction to entertain an appeal based 
upon the denial by the Commissioner of a claim for 
credit of taxes paid prior to the passage of the Reve 
nue Act of 1924 where there has been no determina- 
tion after its enactment that any assessment should 
be made. (Appeal of J. Victor Baron, 1 B. T. A. 15.) 

In the same case, the Board decides that the pro- 
visions of Section 279 (b) of the Revenue Act of 
1924 conferring upon the Board jurisdiction of 
appeals from decisions of the Commissioner upon 
claims for abatement filed under Section 279 (a) of 
that Act, have no application to claims for abatement 
which do not involve jeopardy assessments as defined 
in Section 274 (d) of the Revenue Act of 1924 

Section 274 of the Revenue Act of 1924 provides 
only for appeals from the determinations of the Com- 
missioner under the provisions of that Act. Section 
280 authorizes appeals to the Board from the dete 


minations of the Commissioner under the provi 
of the Revenue Acts of 1916, 1917, 1918 and 192 
[he statute gives the taxpayer no new rights 
respect to appeals to the Board in cases at ing 
taxing statutes prior to the Revenu 
(Appeal of David B. Mills, 1 B. T 

the Board has jurisdiction to review the 
Commissioner in 


assessing taxes unde 

taxing statutes insofar as his determination may afi 
the taxes assessed under the -acts subsequent to 
Revenue Act of 1916. ( Appeal of ] ic cOry 
ning Co., 1 B. T. A. 409.) The Board has no jut 


j 


diction to entertain an appeal from a deficiency det 
mined by the Commissioner under the provisions 
the Revenue Act of 1913. (Appeal of Mr. and M1 
John Guitar, 1 B. T. A. 213.) 

The Board has jurisdiction only in those cas 
where the deficiency in taxes was determined t 
due subsequent to the passage of the Revenue 


of 1924. (June 2, 1924.) This is sometimes a diff 
cult question to determine, and in such cases it 
the policy of the Board to keep In mind 
of its creation, the fact that the legislation creatit 
it is remedial in character, and that such legislat 
is to be made effective wherever possible Appr 
of Joseph Garneau Co., 1 B. T. A. 75 4 
In the appeal of Joseph Garneau Company, I: 
(1 B. T. A. 75), the Board held that the fact tl 


the assessment had been made prior to June 2, 1924 
would not alone deprive the Board of jurisdiction 
hear the appeal. In that case an assessment 
made after January 1, 1924, when Title I] 
Revenue Act of 1924 became retrospectively effecti 
but prior to the passage of that act on June 2, 1924 


but the Commissioner made his fina 
deficiency subsequently to the enactment of the 





In the appeal of Reynolds and Re Ids ( 
pany (1 B. T. A. 275) the Board held it had 
jurisdiction over an appeal based upon t ej 
in part of a clatm for an abatement of additiona 
assessments of Income and Profit taxes made in 192 
under the provisions of the Revenue Act of 1921 
The Board failed to satisfactorily listinguis! tl 
case from the appeal of Joseph Garneau Compa 
Inc., and shows an inclination to di h the 
diction asserted in that case 

In the appeal of the California A ciate R 
sin Company (1 B. T. A. 314), it was held tl 
Board has jurisdiction over “jeopardy cases,” that is 
where the determination of the deficiency and tl 
assessment are made by the Commissioner at or about 
the same time, the Commissioner feeling that to del 

f } 


assessment might jeopardize the « 
asserted to be due 

It has been held that an assessment made prio 
to the enactment of the Revenue Act of 1924, throug! 
error, and while an appeal was pending before 
Commissioner undetermined, is not ermina 
tion that an assessment should be made as will depriv: 
the Board of jurisdiction of an appeal based upon 
letter of the Commissioner mailed after the enactment 


of that Act disposing of the case on its merits \T 
peal of Ormsby McKnight Mitchell, 1 B. T. A. 143 
The Board has no jurisdiction to 1 v a dete 
mination that interest is due unl h determina 
tion is made subsequent to June 2, 1924 \ppeal of 
Arthur Beir, 1 B. T. A. 252: Appeal f Estate of 


Patrick C Heafey, 1 B. T. A. 267 
That the Board is making every effort to carr) 
out the intent of Congress in creating it is show! 
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ecisio! g at it has 
eals from is of deficiencies arising 
ler the provisior the “relief” or “special assess- 
Sections 327 and 328 of the Revenue Acts of 
8 and 1921 f Oesterlein Machine Com- 
k: 1B. T. A id jurisdiction to determine 
‘j ther there was ilse or fraudulent understate- 
' t of im intent to evade taxes, and 
er the | nd by the Commissioner 
be assesst ected and paid. (Appeal of 
rman, St iny, 1 B. T. A. 243; Appeal 

hn W. A B. T. A 

No limitatiot imposed upon the Board as 
it may r in determining whether or 
1 deficie exists. Congress clearly in- 
ded that the | should relieve taxpayers from 
gal or improj t burdens \ccordingly, the 
ird has juri n to determine whether or not 
assessment of iency in tax against a taxpayer 


contained in 


varred by t ute of limitations 


. n 250 Revenue Act of 1921, and 
1 277 f the Revenue Act of 1924. 
peal of Natio1 Refining Company, et al., 1 B. 
eer rs are not prevented from 
erting in theit peal to the Board that the pro- 
sed assessme id tax is in violation of 
Constitutiot lation of the provisions of any 
e Revenue r illegal for any other reasons. 
The Board jurisdiction to review the dis- 
wance f deductions from the gross 
me ir year even though such dis- 
wance do result in the proposal of the 
sessment of at tional tax for that year, but does 
ffect the de in tax in a subsequent year. 
\ppeal of Br il Company, 1 B. T. A. 83.) 
III. Nature of Proceedings 
The statute eating the Board describes it as 
in independent ney in the executive branch of 
e government Sec. 900, Revenue Act of 1924.) 
The Board is e and independent from the Bu- 
uu of Inter enue and the Treasury Depart- 
lent The fil f the Bureau are, therefore, avail- 
ible to the Boat nnection with the consideration 
iny cas so far as they are placed in the 
ecord bi ind Commissioner. The stat- 
p onte t before the Board and the 
ecision uy las made. The statute leaves 
t to the B lecide the question of formality 
ts proce he nature of things the proceed- 
ng before s more nearly a trial de novo, 
Ithough t extent it is appellate. The rules 
practice 1 are similar to those of the 
Interstate ( Commission and Federal Trade 
Commissio1 ¢ the perhaps tend more to 
elerity than latter rules 


IV. Admission to Practice 
Lhe intains a registet of persons enti- 


ut firms are not admitted 


recognize ttorneys at law who are admitted to 
actice Supreme Court of the United 
States t court of any State or Territory, 
the Distr f Columbia, and certified public 
countants ualified under the law of any State 

r the District Columbia. whom the Board finds, 
upon consi Ie I f their apy lication, to be in good 
standing moral character and possessing 
the requisite itions to represent others, may be 


.dmitted before the Board 
The rd. reserves the right, in 
disbar 


its discretion, 
any persons 


i de ny 














found not to possess the requisite qualifications to 
represent others, or lacking in character, integrity or 
proper professional conduct. The Board is the sole 
judge of the qualifications of persons seeking admis- 
sion to practice before it, and its discretion will not 
be reviewed by the courts by writ of mandamus. (In 
re H. Ely Goldsmith vs. U. S. Board of Tax Appeals, 
Supreme Court D. C., November 14, 1924.) 

An individual taxpayer or member of a taxpayer 
corporation or officer of a taxpayer corporation may 
appear for himself or such partnership or corporation 
upon adequate identification to the Board. 

V. Initiation of Appeals 

Section 900 (e) of the Revenue Act of 1924 
grants the Board jurisdiction to hear and determine 
appeals filed under sections 274, 279, 308 and 312 of 
the Act. Section 274 provides that “within sixty 
days after the notice is mailed the taxpayer may file 
an appeal.” This means that appeals to the Board 
must be taken within sixty days after the mailing of 
the Commissioner’s registered letter proposing an 
additional assessment. 

An appeal is initiated by filing with the Board 
a petition. Since the principal office of the Board 
is fixed by statute at Washington, an appeal is held 
to be filed with the Board only when deposited in 
the office of the Board at Washington, and a delay 
in filing the petition caused by failure in delivery of 
the mails on the sixtieth day on account of that day 
being a Sunday or a holiday, deprives the Board of 
jurisdiction. (Appeal of Sam Satovsky, 1 B. T. 
A. 22.) 

Under the various decisions of the Board on this 
question it is absolutely necessary that the appeal 
(petition) be deposited in the office of the Board 
within sixty days from the date of mailing of the 
Commissioner’s registered letter, there being nothing 
in the statute conferring authority on the Board to 
extend the statutory period for accepting an appeal. 
This is true, even though the sixtieth day falls upon 
a holiday (Appeal of Sam Satovsky, 1 B. T. A. 22), 
or a Sunday (Appeal of B. B. Davis & Co., 1 B. T. 
A.), when the office of the Board is not open. The 
date from which the time begins to run is the date 
of mailing of the deficiency notice by the Commis- 
sioner of Internal Revenue. (Appeal of Hurst, An- 
thony and Watkins, 1 B. T. A. 26). A deficiency 
notice is “mailed” when it is delivered into the custody 
of the post-office officials, or placed in a government 
letter-box for transmission by mail, and the sixty 
days within which an appeal may be filed begins at 
the expiration, at midnight, of the day on which the 
deficiency notice is mailed and ends at the expiration, 
at midnight, of the sixtieth day thereafter. (Appeal 
of United Telephone Company, 1 B. T. A.) The 
Commissioner is not estopped from asserting that the 
petition was not filed within sixty days because the 
deficiency notice bore no date. (Appeal of Hurst, 
Anthony and Watkins, 1 B. T. A. 26.) The deci- 
sions of the Board in this respect limit the period for 
appeals in some cases. However, the Board has fol- 
lowed the decisions of the courts, and the remedy lies 
with Congress. 

It is the practice of the Income Tax Unit when 
it comes to the conclusion that a deficiency should be 
determined, before actually determining that defi- 
ciency, to send the taxpayer a letter giving him an 
opportunity in which to show cause why a deficiency 
should not be determined. This is generally known 
as the thirty day letter, Thereafter, if the taxpayer 
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does not satisfy the Unit that the deficiency should 
not be determined, the determination is made and a 
registered letter is sent to the taxpayer advising him 
of his right to appeal to the Board within sixty days. 
Until this determination is made and the so-called 
sixty day registered letter is sent, the taxpayer has 
no appeal to the Board, since there is no determina- 
tion of the Commission that can be reviewed. (Ap- 
peal of Fidelity Insurance Agency, 1 B. T. A. 86.) 
However, it is mot necessary that a taxpayer take 
advantage of the opportunity for a hearing -within 
the Bureau in order to appeal to the Board, since his 
failure to present a protest within thirty days wil! 
result in the Commissioner making a final determina- 
tion of the deficiency and mailing the so-called sixty 
day letter. 

Under Section 228 of the Revenue Act of 1921 
and the regulations interpreting it, Collectors of In- 
ternal Revenue make preliminary audits of certain 
returns, and advise taxpayers of the result of such 
audits in the event additional taxes are claimed to be 
due. Under the provisions of that section the tax- 
payer may appeal to the Commissioner from the Col- 
lector’s decision, but the Board has no jurisdiction 
until after the Commissioner has made a determina- 
tion and mailed the sixty day notice provided in Sec- 
tion 274 (a) of the Revenue Act of 1924. (Appeal 
of Franklin H. Moyer, 1 B. T. A. 75.) 

VI. The Petition 

All papers filed with the Board may be either 
printed or typewritten. If typewritten the writing 
must be on one side of the paper only, on paper not 
more than 8% inches wide and 11 inches long, weigh- 
ing not less than 16 pounds to the ream, and fas- 
tened on the left side. Copies may be on any weight 
paper so long as they are legible. Printed papers 
must be on unglazed paper 574 inches wide and 9 
inches long, printed in 10 or 12 point type, with inside 
margin not less than 1 inch wide, and text double- 
leaded and quotations single-leaded. All citations are 
required to be in italics. 

Conforming to the foregoing requirements, and 
in addition to the caption, the petition initiating the 
appeal must contain proper allegations showing juris- 
diction in the Board; a statement of the amount of 
the deficiency, the nature of the tax, the year for 
which asserted, and the amount thereof (as nearly as 
may be determined) in controversy; clear and concise 
numbered assignments of error alleged by the tax- 
payer to have been committed by the Commissioner 
of Internal Revenue in determining the tax liability 
of the petitioner; a clear and concise statement of the 
facts upon which the taxpayer relies as constituting 
the basis of appeal; a statement of the propositions 
of law involved and a verification by the taxpayer. 
The petition should be complete in itself so as fully 
to inform the Board of the issues to be presented, and 
have appended to it a copy of the Commissioner’s so- 
called sixty-day letter advising the taxpayer of the 
determination of the deficiency 

Five clear copies of the petition must be filed. 
The original must be signed by the taxpayer or his 
counsel, and verified by the taxpayer. The filed 
copies must conform to the original. 

VII. Proceedings Subsequent to Filing Appeal 

Upon receipt of the petition by the Board the 
appeal is entered upon the docket and assigned a num- 
ber, and the taxpayer or his representative notified 
One copy of the petition is then served upon the 
Commissioner of Internal Revenue, who has twenty 


days in which to answer or move in respect theret 
No. provision is made for demurrers, but motions i: 
tended to take their place have been provided f 
The Commissioner is required to file five copies 
his answer signed by himself or his counsel, whi 
must contain the facts and propositions of law up 
which he relies, and be so drawn as fully and cor 
pletely to advise the taxpayer and the Board of tl 
nature of his defense. Upon the filing of the answ 
the Board serves one copy of it on the taxpayer o1 
his counsel by registered mail, the return post-offi 
receipt being proof of service. The appeal is regard 
at issue upon the filing of the answer. 

Realizing that in some cases it is impracticabk 
for either party to plead their law in advance of th 
hearing, and that the facts adduced at the hearing 
might cause a change of ground, the Board has liber 
ally provided that amended and supplemental plead 
ings may be filed upon leave granted. 

If the Commissioner files an admission that n 
deficiency is due the appeal will be sustained. (Ap 
peal of Charles J. Hedwall Company, Decision 2( 
unreported; Appeal of Millard Fiarlamb, Decision 21 
unreported. ) 

Upon the filing of the answer the case is placed 
upon the general calendar, which is called in numeri 
cal order. Written notice of the calendaring of the 
case is given both parties, who are notified at least 
fifteen days in advance of the hearing as to its prob 
able date. Cases to be heard by divisions in the field 
will be transferred to separate field calendars. One 
calendar for all divisions sitting in Washington is 
maintained and cases are assigned by the Chairman 
to the different divisions, thus eliminating the neces- 
sity of keeping counsel and witnesses waiting in 
Washington for long periods. 

The Board reserves the right at any time afte: 
the joinder of issue, upon motion of either party or 
upon its own motion, to order an appeal brought on 
for hearing, and to dismiss it when called if the tax 
payer does not show cause against such dismissal. 

In order not to preclude either party from sub- 
mitting any case where the appeal or contested motion 
raises no issue of fact, the Board has provided that 
if either partyin such case fails to appear in person 
or by counsel at the time the hearing is scheduled, 
the case will be regarded as submitted on the part 
of the absent party or parties. 

Pleadings do not constitute evidence, and the 
allegations in the petition must be proved by evidence 
at the trial. Where the evidence introduced is insuffi- 
cient to show that the determination of the Commis- 
sioner was incorrect it will be approved. (Appeal of 
Bonta Narragansett Realty Corporation, 1 B. T. A 
208.) The burden of proof is upon the taxpayer. 
Where the taxpayer or its counsel failed to appear 
at the hearing or submit any evidence to substantiate 
the allegations of the petition, the appeal was dis- 
missed for want of prosecution. (Appeal of S. & G 
Hotel Supply Company, 1 B. T. A. 201.) The appeal 
may be decided, in such a case, upon the facts alleged 
in the petition and admitted in the answer. (Appeal 
of Mrs. Charles F. Dean, Executrix, 1 B. T. A. 27.) 

The taxpayer and the Commissioner of Internal 
Revenue may, by stipulation in writing filed with 
the Board, or presented at the hearing, agree upon 
any facts involved in the case. It is the 
the Board that the facts be stipulated whenever prac 
ticable. Where counsel for the taxpayer and the 
Commissioner present stipulations as to deficiencies, 


desire of 
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Board has made its findings and decision thereon. 
Appeal of Fitchburg Steam Engine Company, 1 B. 
“A. 242; Appeal of Proprietors of Locks and 
nals on Merrimack River, 1 B. T. A. 242.) The 

iency in tax« iy be determined by consent of 


Commissionet 1 the taxpayer. (Appeal of Wil- 





. t J. Austin, 1 B. T. A. 18.) 
If the Board is not satisfied with the evidence 
re it, a final decision may be reserved in order 
additional « may be submitted to estab- 





the issues 1estion. (Appeals of Winthrop 
es and Office Winthrop Ames and Office of 
ntl rop Ames, 1 B. T. A. 63.) 

Since the proceeding before the Board is in the 
ture of a trial de novo, ex-parte affidavits will not 
received as ¢ nce on disputed questions of fact 


ess the affidavit is first submitted to the opposing 
he hearing and his consent to its 
[f the amount of tax in con- 
in $10,000, the oral testimony 
is taken stenographically and a 
made. If the amount of taxes 
$10,000, the oral testimony is 
only in the event the division 
of the opinion that a permanent 
f such testimony is The division 
he hearing is the sole judge of the relevancy 
| admissibilit evidence, its concern being to 
it the material facts 
ll receive copies of documentary 
containing irrele- 


unsel prior t 
roduction obt 
versy is n 
ven at the hearing 
inscript ther 

Ived is less 
iken stenograp! 
lding the hearing is 
ord O necessary. 


lding t 


The Boar 


lence embraced in a book, etc 


material, and may receive specified documentary 

idence as a rt of the record within a specified 
time after the hearing 

Except when issued at the instance of the Board, 

any division thereof, subpoenas will be issued only 

ipon written plication therefor specifying the 

umes and ad of witnesses required and the 


letails as to tl me and place of taking the testi- 


ony. Documentary evidence required must be suffi- 
iently described enable the witness to identify the 
locuments. The application for a subpoena must 
tate whether vitness required to produce docu- 
entary evidence in propria persona or be permitted 


who is familiar with the 
documents to appear 
same 

Section 


designate person 


ntents and 
hie 1. 
iis piace 
The fees 
Revenue Act 
he time any 


ning of such 
the 
vided by 900 (i) of the 
1924 must be tendered and paid at 
oena is served upon any witness on 


ind prodtice 


ehalf of a taxpayer. Service of subpoenas may be 
ade by any izen of the United States over 21 
ears of age, not a party to or in any way interested 
1 the appeal competent to be a witness. Proof 


f service is made by affidavit. Provision has been 
ide by the ird for the taking of depositions on 
ral examinati interrogatories. These 
force in the 


written 
‘ fhose commonly in 


ules are Simi 
rious court 

Witnesses summoned before the Board or whose 
epositions are taken, and the persons taking them 
eceive the same compensation as is paid for similar 
ervices in the United States courts and receive their 
ay from the party at whose instance the service is 


endered. 
The Board requires taxpayers to file five type- 
vritten or 20 printed copies of its brief conforming 
size and style to the general requirements of papers 


filed with the Board. The taxpaver’s brief must con- 
tain a statement of the nature of the tax and how the 
ippeal comes before the Board: a concise statement 
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of the points upon which the taxpayer relies; and the 
argument. Briefs of more than 20 pages must con- 
tain on the front fly leaves a table of contents with 
page references, and a list of cases cited. Printed 
briefs will, of course, expedite the final decision. In 
the majority of cases it is impossible for counsel to 
submit briefs at the time of the hearing. The Board, 
therefore, fixes the time within which the briefs are 
to be filed, and whether they are to be filed simul- 
taneously or alternately. 


VIII. Findings of Fact 


At the conclusion of the hearing both parties 
present to the Board five copies of proposed findings 
of fact, containing a statement of the findings desired 
in the form of distinct numbered propositions so 
arranged as to present a concise statement in orderly 
and logical sequence of the whole case. Opportunity 
is given opposing counsel to object to any proposed 
findings of fact, and to request additional findings 
of fact. 

The importance of careful preparation of the 
proposed findings of fact is frequently overlooked. 
The statute requires that in each case the determina- 
tion of the Board shall be set forth in a written report 
containing its decision and the findings of fact made 
in connection therewith. These findings of fact made 
by the Board have a judicial effect and demonstrate 
the judicial nature of the Board’s functions because 
the statute further provides that in any subsequent 
proceeding in court, either by the taxpayer to recover 
the amount paid or by the Commissioner to recover 
the amount abated, the findings of the Board shall be 
prima facie evidence of the facts therein stated. This 
provision must, of course, be taken with the limita- 
tion that the finding of fact must be supported by 
legal evidence in the record. The findings may be 
overcome by countervailing testimony. 


IX. Decisions of Board 


The statute provides for the publication of find- 
ings of fact and decision in every case, and requires 
an opinion in every case involving over $10,000 
Opinions are rendered, however, in many cases in- 
volving less than that amount. These findings of 
fact, decisions and opinions are numbered consecu- 
tively as promulgated and become available to the 
public first in mimeograph form. For the purpose of 
determining certain statutes of limitations the deci- 
sions are promulgated at 9 o’clock in the morning fol- 
lowing the day they are arrived at. Advance sheets 
containing the current decisions of the Board are pub- 
lished by the Superintendent of Documents, Govern- 
ment Printing Office, Washington, as rapidly as pos- 
sible, the first issue being published November 24, 
1924. Upon the publication of sixteen hundred pages 
of decisions a bound volume will be published with 
a suitable index and digest. 

To the extent that the taxpayer prevails before 
the Board the Commissioner of Internal Revenue may 
not collect the proposed tax by distraint. The Com- 
missioner may, however, sue in the courts for the 
collection of the tax, the findings of the Board being 
prima facie evidence of the facts found. If the Board 
determines the proposed taxes to be due the taxpayer 
has a similar appeal by paying them and suing in the 
courts to recover them. 

The taxpayer is not required to appeal to the 
Board, but may pay the additional assessment of taxes 
and sue for their recovery upon the rejection of his 
claim for refund just as before the creation of the 
Board 






















































































































REVIEW OF RECENT SUPREME COURT DECISIONS 


Power of United States to Enjoin Withdrawal of Water from Lake Michigan in Excess 


Amount Authorized by Secretary of War 


Rights of Certain Corporations Under the 


“Trading With the Enemy 4-: “—State May Not Impose on Private Carrier in 
Interstate Commerce tl ict Liability of a Common Carrier—New 


York “Kosher A pheld 


Inspec tio} 


Duty of Carrier Under Boiler 
deral Liability Acts—Other Cases 


By :-pGAR Bronson ToLMAN 


Navigable Waters 

The United Stazes, in the exercise of its sovereign 
powers to control navigable waters, regulate interstate com- 
merce and maintain its treaty obligations, may enjoin the 
withdrawal of water from Lake Michigan in excess of that 
authorized by the Secretary of War, although such water 
is being used in sewage disposal in accordance with state 
legislation. 

Sanitary District of Chicago v. United States, 
Adv. Ops. 200, Sup. Ct. Rep. Vol. 45, p. 176 

This decision determined the legal aspects of the 
controversy between the Chicago metropolitan district, 
on the one hand, which for many years has been draw- 
ing water from Lake Michigan through a canal into 
the Mississippi system, thus enabling it to dispose of 
its sewage and ensuring it a pure water supply from 
the lake, and, on the other hand, interests on the 
Great Lakes who were claiming to suffer injury by 
reason of the resultant lowering of the lake level. The 
suit, to enjoin the Sanitary District from withdraw- 
ing more than 250,000 cubic feet per minute, the 
amount authorized by the Secretary of War, was begun 
twelve years ago. The District continued to withdraw 
a larger amount in accordance with an Illinois statute 
making the amount to be withdrawn proportionate 
to the growing population of the District. Judgment 
for plaintiff entered by the District Court for the 
Northern District of Illinois was on appeal affirmed 
by the Supreme Court. (Since this decision, how 
ever, the Secretary of War has allowed a temporary 
withdrawal of 510,000 feet per minute, upon condi 
tions looking to a permanent settlement by means of 
certain construction work.) 

Mr. Tustice Holmes delivered the opinion of the 

Court. He said first: 

The brief summary of the pleadings is enough to show 
the gravity and importance of the case. It concerns the 
expenditure of great sums and the welfare of millions of 
men. Both cost and importance, while they add to the 
solemnity of our duty, do not increase the difficulty of 
decision except as they induce argument upon matters that 
with less mighty interests no one would venture to dis- 
pute. The law is clear, and when it is known the material 
facts are few 

This is not a controversy between equals. The United 
States is asserting its sovereign power to regulate com- 
merce and to control the navigable waters within its 
jurisdiction. It has a standing in this suit not only to 
remove obstruction to interstate and foreign commerce, 
the main ground, which we will deal with last, but also to 
carry out treaty obligations to a foreign power bordering 
upon some of the Lakes concerned, and, it may be, also on 
the footing of an ultimate soverei interest in the Lakes 
The Attorney General by virtue of his office may bring this 
proceeding and no statute is necessary to authorize the 
suit. 

After sustaining the Federal right in order to 

carry out treaty obligations, he said: 

The main ground is the authority of the United States 
to remove obstructions to interstate and foreign commerc« 








Chere is no question that this power is superior 





the States to provide for the welfare or necessities of thei 
inhabitants. In matters where the States may act, the 
action of Congress overrides what they have done (citing 


cases). But in matters where the national importance is 
imminent and direct even where Congress has been silent 
the States may not act at all (citing case). Evidence is 
sufficient, if evidence is necessary, to show that a with 


drawal of water on the scale directed by the statute of 
Illinois threatens and will affect the level of the Lakes 
and that is a matter which cannot be done without the 
consent of the United States, even were there no interna 
tional covenant in the case. 

Passing to the contention that the United State 


1 


had assented to all that had been done, the learned 
Justice declared that if a State could not estop itself 
with regard to its police power, the United States cet 
tainly could not estop itself. He then considered 
Federal legislation which, it was urged, had implicit! 

authorized a greater withdrawal of wate Neither: 
in such statutes, nor in temporary licenses issued | 

the Secretary of War for larger withdrawals, did he 
find the supposed permission: 


It appears to us that the attempt to found a defen 


upon the foregoing licenses is too futile to need repl; 
In conclusion he said: 
The parties have come to this Court for the law, and 


we have no doubt that as the law stands the injunctior 
prayed for must be granted. As we have indicated a large 
part of the evidence is irrelevant and immaterial to the 
issues that we have to decide. Probably the dangers t 
which the City of Chicago will be subjected if the decree is 
carried out are exaggerated, but in any event we are not at 
liberty to consider them here as against the edict of a 
paramount power. 

The case was argued by Mr. Edmund D. Adcock 
for the Sanitary District, by Solicitor General Beck 
and Mr. Joseph B. Fleming for the United States, 
and, as amici curiae, by Mr. Daniel N. Kirby for the 
Mississippi Valley States, by Mr. Andrew B 
Dougherty, Attorney General of Michigan, for the 
Lake States, and by Mr. Harvey D. Goulder for the 
Lake Carriers’ Association. 

Statutes,—Trading With the Enemy Act 

Property of a British corporation with German stock- 
holders was not subject to seizure by the Alien Property 
Custodian. Such seizure was not authorized by that section 
of the Trading with the Enemy Act authorizing conveyance 
to the Custodian of property held “for the benefit of” any 
enemy. One not an enemy may sue to recover property 
taken although not within the terms of Section 9, subdivi- 
sion b, purporting to apply to recovery of all property in the 
hands of the Custodian. 

Behn, Meyer & Co. v. Miller, Adv. Ops. 194, Suy 
Ct Rep. Vol. 45, p. 165 

During the War the Alien Property Custodian 
seized the property, found in the Philippines, of a cor 
poration organized under the laws of the Straits Settle 
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ents, a British Crown Colony, upon the justification In the previous case suit was brought to recover 
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it most of the st of the corporation was owned property, seized under the Trading with the Enemy 

eae 1] , +h, : tie 2 1) I . : : : 

3 Germans. Alleging that its properties had been im- Act, of a foreign corporation which was not an enemy. 
perly seized, the corporation brought suit to recover Jn the present case such a suit was brought by a 

The Supreme Court of the District of Colum- foreign (Swiss) corporation, .with German stock- 


1; sced } netiti . lacree ah > , . ° 
dismissed . m. = The a — by holders, which was an enemy. It had been doing 
ourt ¢ DD 5, was ner ¢ 2 verse s ‘ sans ~ z . 

OUST OF ~ ‘Ss on Turther appeal reversed business within Germany, and such corporations were 
by the terms of the Act declared to be enemies 








Mr. Justice McReynolds delivered the opinion of ~~: : : : : 
er ee the, Therefore in this case a different group of clauses of 
Court. The opinion includes an extensive consider-  . -. 4 * - 
bayer 3p Fpl ns of the original Trading with Section 9, those defining classes of enemies given the 
Enemy Act and its subsequent amendments The ‘ight to recover their property, were presented for 
ederal authorities sought to justify the seizure by COmStruction. In spate of the liberal tendency of the 
tue of Subsection (c) of Section 7. because the em case, the Supreme Court held that plaintiff was 
perty was: hel n account of, or on behalf of, ®0t entitled to bring suit, and affirmed a decree dis- 
for the benefit of” German stockholders. They fur- "SS5!"& the bill. . 
contended that even if the property had been Ihe Curer Justice delivered the opinion of the 
ngfully seized, the company could not now sue Court. Two preliminary contentions which he re- 
recover it, because Section 9, giving the right of jected were (1) that the Custodian had lost his right 


ecovery to persons never an enemy or ally of enemy to hold the property because the corporation had ceased 


ipplies in terms t ll property held by the Custodian, to do business in Germany after the seizure; and (2) 
nd because appellant did not come within any of the that plaintiff ceased to be an enemy when the War 
lefinitions of such persons who might bring suit. With ended. Concerning the latter argument, the learned 
regard to corporations the statute speaks of property Chief Justice gaid : 

corporations ntirely owned by subjects... of The word “enemy” used in Section 12 of course refers 
nations .. other than Germany,” etc But the to the person who or corporation which fulfilled the defini- 


tion of an enemy during the war. 


learne d Justi e s 
We think Si tion (a) of Section 9 gives now, as The principal contention was that plaintiff came 
the rd from the { the ria : ee : 7 : 
. a Se 2 n the first, the right of recovery within the first class of those authorized to bring suit 
to any person neé n enemy or alley of enemy, within b es Secti 9 I} t . “citi : 1 s bi ts” f 
the statutory definitions (citing case). The contrary view, y Section 9, paragraph b: “citizens and subjects” o 
urged by appellees, would greatly qualify, perhaps delete, nations other than Germany or Austria-Hungary. But 
this — a, 2 uld place the { a a on in the opinion of the Court “citizen” did not here in- 
unenviable positior tr positively refusing, after hostilities . ° f 
erus! . . , . 
Led uniit to af property which had been taken con- clude corporations. It was pointed out that most of 
trary to their laws. It would require very clear the classes of “citizens” further defined could be only 
words to convince us that Congress intended any such thing. individual persons. The learned Chief Justice then 
Subsection (tf ids to those allowed to recover from said: 
th > neider le nur her , \ hi finiti Said: 
e first a considera imber always within the definition = 
f “enemy” and affords to them the measure of relief which But the strongest and to us the convincing argument 
( 1 j al | ' n easu Oo ; : . 
Congress deemed proper long after peace had been actually that the language of clause 1 of par. b was not intended 
restored. And this accords with the spirit of the provision to include corporations is the especial mention of partner- 
‘2 Section 12: “After the end of the wae gun eheien tt dae ships, associations and corporations in clause 6 as a differ- 
enemy or of an alley of enemy to say moner cr ater ent class from that of clause 1 of the same section. That 
arenerter tacsived | held by the Alien Property Custodian class is partnerships, associations, corporations who were 
r deposited in the United States Treasury, shall be settled enemies under the Act because of the business they did in 
Cirveen deat divect™ Germany or Austria-Hungary, but whose owners as part- 
Sortion 7 Subsection (¢ was never intended, we ners, associates or stockholders were not enemies either 
eile tm auemeeer ¢ President to seize corporate prop- at the time of the sequestration or at the time of the 
erty merely becau f enemy stockholders’ interests therein return. 
Corporations ar rought within the carefully framed It was evidently intended by section 9b not to allow 
definitions (S« f “enemy” and “ally of enemy” by the any individual enemies to be favored unless they as women 
words Any ition incorporated within such ter- only acquired their status as enemies because of marriage to 
itorv of with which the United States is at a male enemy or unless they were diplomatic representatives 
war for any nation which is an ally of such nation] or of the enemy countries or members of their families and 
incorporated within any country other than the United the property involved was within the United States because 
States and doing siness within such territory. And we of their diplomatic service, or unless they were enemies 
nd no adequate pport for the suggestion that Congress interned in the United States during the war and were 
suthorized the taking of property of other corporations living in the United States at the time of the return of 
because one or more stockholders were enemies. Logically their property. There was an obvious purpose to exclude 
urried out this vy would have permitted the seizure of all other individual Germans or Austrians from the 
ill propert mpanies incorporated by any associated privileges of the section and it was to carry out this ex- 
power, e. g., Great Britain, solely because some German clusion that clause 6 was drafted to cover especially the 
held one shat f nv thousand. The result indicates that subject of corporations, partnerships and associations in 
the premise i What the President might do was which Germans or Austrians should have no interest. 
lainly set dowt ll-considered words . ° . 
ors poe po . , Mr. Justice McReynolds dissented. His long 
The case was argued by Mr. William D. Guthrie soa eo7 , - : 
‘ at te Gaaitel Aaa Gh i opinion contains a good short history of the circum- 
OT 1é “orporat nm arm DY “pecial SSISLe { _- . a 
: : er it ~ stances leading up to the enactment of the Act and 
Attorney Gener Merrill E. Otis for the Federal au- - ; Le : 
horiti of the manner of its administration. He adduced a 
thorities ° 
large number of reasons why the Act should be con- 


' a : strued so as to give plaintiff the right to recover its 
Statutes,—Trading With the Enemy Act ; xe _ 8 I od f the A 
ee salted’ ial il property. He cited the correspondence of the Attorney 
' A er. gpgagtitgydl ren E, erg anys = General with the Congressional Committees, and 
ee SS ey ee ee ee ee quoted his own words in the Behn case, supra, to show 
enemies given the right to recover their property from the that the intent of Congress had been liberal. He con- 
Alien Property Custodian. 5 : 
~ipe ; ; cluded : 
Swiss National Insurance Company, Ltd. v. Miller That a liberal construction should be given the amend- 
Adv. Oy 241, Sup. Ct. Rep. Vol. 45, p. 213. ment with a view to carrying out its benevolent purposes, 
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and not a narrow, strained one which would reflect dis- 
credit upon the Government. 

That the construction asked by appellees is neither 
natural nor necessary and would lead to the unfortunate 
conclusion that seized property of a neutral corporation 
must be retained because a German owns one share out 
of many thousand. Without doing violence to any part of 
the Act and by giving effect to every word therein, citizens 
of neutrals may secure just relief and the U nited States 
escape the serious charge of oppressive and unfriendly 
action. ee: 

The case was argued by Mr. Hoke Smith for the 

corporation and by Special Assistant to the Attorney 
General Merrill E. Otis for the Federal authorities 


Statutes,—Michigan Motor Vehicle Act 

It is an unreasonable burden upon interstate commerce 
for a State to impose upon a private carrier the strict liabil- 
ities of a common carrier and to impose on him the obliga- 
tion of furnishing an indemnity bond. 

Michigan Public Utilities Commission et al. v. 
Duke, Adv. Ops. 207, Sup. Ct. Rep. Vol. 45, p. 191. 

A statute enacted in 1923 by the Legislature of 
Michigan declared motor vehicle carriers for hire over 
the public roads to be common carriers, subject to 
regulations theretofore regulating common carriers, 
and required of them an indemnity bond to secure 
the payment of claims for damages. Plaintiff was en- 
gaged in the business of hauling automobile parts for 
three manufacturers between Detroit and Toledo. He 
did no other carrying. He brought this suit to re- 
strain the state authorities from applying the act to him. 
A decree granting the injunction was affirmed. 

Mr. Justice Butler delivered the opinion of the 
Court. After reviewing the extent to which regula- 
tions affecting motor vehicles moving in interstate 
commerce had been held to be reasonable, he said: 

The act would put on plaintiff the duty to use his 
trucks and other equipment as a common carrier in Michi- 
gan, and would prevent him from using them exclusively 
to perform his contracts. This is to take from him use 
of instrumentalities by means of which he carries on the 
interstate commerce in which he is engaged as a private 
carrier and so directly to burden and interfere with it 
(citing cases). And it is a burden upon interstate com- 
merce to impose on plaintiff the onerous duties and strict 
liability of a common carrier, and the obligation of fur- 
nishing such indemnity bond to cover the automobile bodies 
hauled under his contracts as conditions precedent to the 
right to continue to carry them in interstate commerce 
(citing case). Clearly, these requirements have no relation 
to public safety or order in the use of motor vehicles upon 
the highways, or to the collection of compensation for the 
use of the highways. The police one r does not extent so 
far. It must be nel that, if applied to plaintiff and his 
business, the act would violate the commerce clause of the 
Constitution. 

Moreover, it is beyond the power of the State by legis- 
lative fiat to convert property used exclusively in the 
business of a private carrier into a publ ic utility, or to make 
the owner a public carrier, for that would be taking private 
property for public use without just compensation, which 
no State can do consistently with the due process of 
law clause of the Fourteenth Amendment. 

The case was argued by Mr. H. E. Spalding for 
the state authorities, and by Messrs. Hal H. Smith 
and Percy J. Donovan for the carrier 

Statutes,—The New York: “Kosher Act” 

The New York statute making it a crime to sell, with 
intent to defraud, meat falsely represented to be “kosher” 
is not unconstitutional because indefinite and uncertain, or 
because a burden on interstate commerce. 

Hvyarade Provision Co. v. Sherman et al., Adv. 
Ops. 169, Sup. Ct. Rep. Vol. 45, p. 141. 

A 1922 statute of the State of New York makes 
it a crime to sell, or offer for sale, with intent to de- 
fraud, anv meat falsely represented to he kosher, or 








as having been prepared under, or of a product san 
tioned by, the orthodox Hebrew religious requirements 
Certain vendors of foodstuffs brought suits to enjoir 
the state authorities from proceeding against the: 
under the act. The contention was that the tern 
“kosher” and “orthodox Hebrew religious requir 
ments” were so indefinite and uncertain as to rend 
the statute unconstitutional for want of any ascer 
tainable standard of guilt. Plaintiffs alleged that b« 
ing unable to determine at their peril whether meat 
were or were not kosher, they were constrained t 
decide all doubtful meats to be non-kosher. The Dis 
trict Court dismissed the bill in each case. Upor 
appeals the decrees were affirmed. 

Mr. Justice Sutherland delivered the opinion 
the Court. After accepting the conclusion of the 
lower court that these bills disclosed such a case of 
threatened actual and imminent injury as to permit 
a court of equity to interfere to prevent criminal 
p7osecutions under the statute, if unconstitutional, h¢ 
said: 

It thus appears that, whatever difficulty there may be 
in reaching a correct determination as to whether 
product is kosher, appellants are unduly apprehensive of 
the effect upen them and their business, of a wrong con 
clusion in that respect, since they are not required to act 
at their peril but only to exercise their judgment in good 
faith, in erder to avoid coming into conflict with the 
statutes. Indeed, putting the statutes aside, such jud gmet 
they would be bound to exercise upon ordinary principles 
of fair dealing. By engaging in the business « elling 
kosher products they in effect assert an honest purpose | 
di-tinguish to the best of their judgment between what is 
and what is not kosher. The statutes require no more 
Furthermore, the evidence, while conflicting rants the 
conclusion that the term “kosher” has a meaning well 
enough defined to enable one engaged in th« 
rectly app ly it, at least as a general thing 

With regard to a contention based upon the inte: 
state commerce clause, he said: 

It is enough to say that the statutes nov 
not aimed at interstate commerce, do not ‘n 
burden upon such commerce, make m 
against it, are fairly within the range of the | 
of the state, bear a reasonable relation to tl 
purpose of the enactments, and do not confl 


a given 








to 





gressional legislation. Under these circumstances they are 
not invalid because they may incidentally affect interstate 
commerce. 
The cases were argued by Mr. David L. Podel 
for the provision merchants and by Messrs. Samu 
H. Hofstadter and Felix C. Benvenga for the state 


authorities 
Statutes,—Boiler Inspection Act, Federal Employ- 
ers’ Liability Act 

Under the Boiler Inspection Act and the Federal Em- 
ployers’ Liability Act it is not the duty of the carrier to 
supply the latest and most efficient mechanical devices, 
but simply to have the locomotive and boiler in a safe con- 
dition. 

Baltimore & Ohio Railroad Co. z roeger, Adv 
Ops. 164, Sup. Ct. Rep. Vol. 45, p. 169 

The administratrix of a locomotive engineer killed 
by a boiler explosion brought a suit for damages 
against the .railroad. The action was brought under 
the Federal Employers’ Liability Act and the Federal 
Boiler Inspection Act, and the construction of these 
acts was involved in the decision. Judgment for plain- 
tiff, affirmed by the Circuit Court of Appeals for the 
Sixth Circuit, was, on certiorari, reversed by the 
Supreme Court. 

Mr. Justice Butler delivered the opinion of the 
Court. He first rejected the contention that the Boiler 


‘ 
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Inspection Act, which required the boiler e “in a 
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safe to operate” prescribes no 
standard of duty: 
certain as the common law rule; 
imposed cannot be ascertained 
as it would be to declare that 
common law 1 h is ordinarily applied in per- 
nal injury actior ight by employees against em- 
: too in te to be enforced or complied with. 
Second, he examined the evidence and held it 
ficient to jury the question whether 
accident at least in part by an unsafe 
lition permitt defendant in the crown sheet 
the boiler. And third, he held, in reversing the 
that the rt had erred in instructing the 
g was the best safety ap- 
lefendant’s failure to have 
fendant absolutely 
the Boiler 


r condition 
ite or ascertall I € 
It is as definite ar 

1 to hold that t uty 


ild be as ui 


( 


rs 1S 


1 - 
leay 


was 


lgment, 
iry that if a fusible ph 
ince im pfractica se. « 
talled such plu ild make de 
ble. The learn referring to 
said in part 
By the last 1 ned tion, defendant was bound 
bsolutely to furt N fore, under the common law, 
it was its duty tg ise ordinary care to provide. The 
carriers were left f to determine how their boilers should 
be kept in proper or use without unnecessary 
langer. The thi that purpose were not 
prescribed or cl t; but use of boilers unless 
safe to operate was made unlawful, and liabil- 
ty for cons« violation of the act. It is a 
bl bound to 
= ag oman for the use 
s applicable here, and we hold 
failure to furnish the best 
or to discard appli- 
provided the 
operate, as 


u 
; 


istice, 


e master is not 


vols or 


] est 
furnish the 
f his servants That rule 
hat defendant w t lial le for 
mechanical cont: nd inventions 
ances upon d f later improvements 
boiler was in pt ndition a1 
equired by the 
The case was argued by Mr. W. T 
he P coe and | Mr. E. C. Chapman 
ustratrix 
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Statutes,—Soldiers’ and Sailors’ Relief Act 

A statutory period of redemption from a foreclosure 
sale, made before the passage of the Act, by advertisement 
was not extended for the period of 


ind public vendue, 
Soldiers’ and Sailors’ Civil Relief 


military service by the 
Act. 
Ebert et al n, Adv. Ops. 215, 
Vol. 45 
On writ t ri the United States Supreme 
Court reversed a ision of the Michigan Supreme 
Court holding that hough tate law a mortgagor 
had one year wv n which redeem his property 
sold by advertiser public vendue, this period 
vas extended | rtue of the Soldiers’ and Sailors’ 
vil Rel 

Mr. Justi randeis delivered the opinion of the 
Court. The that as the mortgagees 
might have chancery proceedings rather 
han by advert and sale, and as the Federal 
Act would then nabled the chancery court to 
stay riod of military service, 
therefore the ued to accomplish 
a like result in foreclosure by advertise- 
ment. But the learned Justice construed section 302 
as follows 


A decree for losure may be stayed 
2 aii Maite “ if the 


Sup. 


Nep. 


was 


execulti 


constr 


or otherwise 
n ‘ suit was com- 
f the +t and during the period 
likewise, it is only sales made 
Act and during tary service 
le without tn of court. 
ted the contention that the broad 
Act demanded that it be liber- 
lude the situation here presented: 
provision is made for each 
sactions to be dealt with and 
promote 


disposed ‘ 
menced after 


> likewise 
purpose decl 
ally construc 
To ensure 


of the sever 


separate 
f tran 
for the ly to arise in eacl 


clarity, the Act is divided into six articles, each dealing 
with a different branch of the subject. The difference in 
treatment accorded to transactions taking place during a 
period of military service after the passage of the Act as 
distinguished from those occurring before, is not limited 
to mortgages and other secured obligations dealt with in 
Section 302. A like distinction is made in the Act in respect 
to other classes of transactions. Such care and pacticu- 
larity in treatment precludes expansion of the Act in order 
to include transactions supposed to be within its spirit, but 
which do not fall within any of its provisions. 
The case was argued by Mr. E. H. Groefsema 
and P. J. M. Hally for the purchasers, and by Mrs. 
Regene Freund Cohane and Mr. Louis Cohane for 


the mortgagor. 


Criminal Law,—Confession, Duress 

A statement made by accused after seven days’ almost 
continual questioning by police officers while accused was 
ill and in great pain, held inadmissible upon his trial for 
murder. 

Ziang Sung Wan v. United States, Ops. 6, 
Sup. Ct. Rep. Vol. 45, p. 1. 

Through an appeal from a court of the District 
of Columbia, the Supreme Court was enabled to re- 
verse a conviction for murder because it appeared 
from the record that statements of defendant admitted 
in evidence were extorted from him by duress. 

Mr. Justice Brandeis delivered the opinion of the 
Court. It is necessary to read the opinion, which 
contains excerpts from the record, in order to under- 
stand that the question of admissibility could not have 
been submitted to the jury. While suffering from 
continual severe pain caused by an exhausting illness, 
defendant, a Chinaman, was held incommunicado for 
more than seven days, denied sleep, and subjected to 
an almost continuous interrogation by police officers 
in police stations, in hotel rooms, and at the scene of 
the crime. With regard to the law the learned Justice 
said : 

In the federal courts, the requisite of voluntariness 
is not satisfied by establishing merely that the confession 
was not induced by a promise ora threat. A confession is 
voluntary in law if, and only if, it was, in fact, voluntarily 
made. A confession may have been given voluntarily, 
although it was made to police officers, while in custody, and 
in answer to an examination conducted by them. But a 
confession obtained by compulsion must be excluded what- 
ever may have been the character of the compulsion, and 
whether the compulsion was applied in a judicial proceed- 
ing or otherwise (citing case). None of the five statements 
introduced by the Government as admissions or confessions 
was made until after Wan had been subjected for seven 
days to the interrogation. The testimony given by the 
superintendent of police, the three detectives and the chief 
medical officer left no room for a contention that the 
statements of the defendants were, in fact, voluntary. The 
undisputed facts showed that compulsion was applied. 

The case was argued by Messrs. William Cullen 
Dennis and Frederic D. McKenney for Ziang Sung 
Wan, and by Mr. Peyton Gordon for the United States. 


Adv. 


Interstate Commerce Commission,—Power Over 
Interurban Lines 

The Interstate Commerce Commission has jurisdiction 
to prevent discrimination against interstate commerce by 
interurban electric passenger lines, although such lines are 
not also engaged in a general freight business. 

United States et al. v. Village of Hubbard, Adv 
Ops. 178, Sup. Ct. Rep. Vol. 45, p. 160 

The Interstate Commerce Commission ordered 
certain interurban electric railroads to increase intra- 
state passenger fares found to subject interstate com- 
merce to unjust discrimination. Upon suits by the 
municipalities affected, the District Court for the 
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Northern District of Ohio enjoined enforcement of 
the order on the ground that jurisdiction of the Com- 
mission was limited to those electric interurban lines 
which are operated as a part of a general steam rail- 
road system. Upon appeals, the Supreme Court re- 
versed the decrees. 

Mr. Justice Brandeis delivered the opinion of the 
Court, and reviewed the Commission’s continued 
exercise of authority to regulate such lines. He said: 

Since 1915, interurban electric roads have been required 

to file with it annual reports of their finances and oper- 
ations (citing case). In exercising authority over their 
passenger fares, no distinction has been made between those 
interurban roads which were engaged in the general trans- 
portation of freight in addition to their passenger and ex- 
press business and those which were not. On the other 
hand, the distinction between interurban railroads 
and urban or suburban street railways has been carefully 
observed. 

Neither in the Act to Regulate Commerce . . nor 

in any amendments thereto prior to that of June 18, 1910, 
¢. 309, 36 Stat. 539, 552, 1s there any special reterence to 
electric railroads. The basis for the jurisdiction of the 
Commission over them is the generality of the language of 
the original Act, which declared in Section 1 that its pro- 
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visions “shall apply to any common carrier engaged 
the transportation of passengers or of property 
railroad.” As the Act made no distinction 
roads operated by steam and those operated by electricity 
the Commission made none. Similarly the words “common 
carrier by railroad” contained in the Feder al Employers 
Liability Act .; in the Safety Appliance Act 
and in the Hours of Service Act were applied t 
interurban electric railroads. 

A separate opinion by Mr. Justice McReynold 
contains an implicit dissent. He concluded that earli 
cases had made a distinction between street railroad 
and common carriers by railroad. The States, he sai 

ought not to be deprived of power over their own 
as to domestic traffic permitted only under aeteey con- 
sidered contracts, because of detached ure 
tences found here and there in a general enactment de signed 
for carriers whose lines constitute integral parts of the 
great interstate railway system of the country 

The cases were argued by Mr. 
Hogsett for the Steubenville, East Liverpool & Beaver: 
Valley Traction Company, by Mr. Edmond H. Moore 
for the Village of Hubbard, by Mr. Charles Boyd f 
the City of Wellsville, and by Mr. P. J. Farrell for tl 
Interstate Commerce Commission. 
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N JANUARY 7, 1924, more than a year ago, the 
national House of Representatives unanimously 
passed the most voluminous bill ever presented to 

that body. It contained, including a “Supplement,” 
over thirteen thousand sections and over two million 
words. It had been prepared by the House Committee 
on Revision of the Laws. It was designated “H. R. 
12, 68th Congress, Ist Session.” It was entitled, “An 
Act to consolidate, codify, revise, and reenact the gen- 
eral and permanent laws of the United States in force 
December 2, 1923.” 

It was not only the longest bill ever presented to 
Congress, but it was also, doubtless, the largest bill 
ever presented to any legislative body. It was even 
more voluminous than the Digest of Justinian. The 
Berlin edition’ of the Digest, edited by Mommsen, con- 
tains 873 pages, double columns. This bill contains 
1627 pages, double columns. The estimated number 
of words in it is over two million. The estimated 
number of words (Latin) in the Digest is nine hundred 
thousand. If we double this latter number, in recogni- 
tion of the fact that a synthetic language like the Latin 
is more compact than an analytic language like the Eng- 
lish, we still have a smaller number of words than are 
contained in this bill. The bill having passed the House 
unanimously, was, on January 15, 1924, reported to the 
Senate. It was there read twice, by title, and referred 
to the Senate’s Select Committee on Revision of the 
Laws. 

Nearly five months later, or on June 
Committee, consisting of Senators Ernst, Peppe 


3, 1924, this 
r, and 


1. 1899 


BuRDICK 
formerly Commissioner 


Laws 


Dial, submitted a report recommending that the bill be 
not enacted into law, but that in lieu thereof a Joint 
Resolution be adopted, providing for the appointment 
of a commission of three persons to consolidate, cod- 
ify, revise, and reenact the general and permanent laws 
of the United States in force December 2, 1923. This 
proposed Joint Resolution was read twice and l 
on the calendar of the Senate, where up to the present 
writing it remains. 

Back of this apparently simple re 
seems to be an ordinary legislative proceeding, stand 
over four years of exhaustive and discouraging labor, 
on the part of the previously mentioned House Com- 
mittee, its employees and advisers. They 
toiled in order to present to the country an 
tive compilation of the general laws of the United 
States. The history of that effort and the deplorable 
impasse of the present moment ought to be of more 
than passing interest to every member of the legal pro 
fession. 

For more than fifty years there 
thorized revision or compilation of the Federal Statutes 
The statement seems incredible but it is true. In 1874 
the well known volume, “The Revised Statutes of the 
United States,” was published under the authority of 
Congress. This book contains all the Federal Statutes 
of a general and permanent character in existence Dec 
1, 1873. In 1878, a so-called lition” of the 
work was published, not, however, rized by any 
act of Congress. The object of the } 1878 
was to insert corrections, authorized by Congress, o! 
the errors in the publication of 1874. The 
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laws are, however, scattered 
hirty large volumes, while The 
1874-78 are no longer obtainable 
now distributed 
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a general and 
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)f the national government have published, 
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underste the department to be a correct com- 
| Statutes relating to such depart- 
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the United States Circuit Court of Appeals: 
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bsurdity of such a situation as nar- 
Jud lough, the average lawyer in this 
mpelled to rely upon such depart- 
No more serious problem con- 
ronts the ben ind bar, today, than the task of ascer- 
the existing Federal Statute law. 
h determine with 
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The ab statements are but samples of literally 
ones received during the past four 
ears by tl! House Committee on Revision of the 
Judges and lawyers all over the United States 
1 keenly t need of relief, of some way out of the 
resent jungle of tangled and complicated Federal 
five years ago, the House Com- 
ttee on the R sion of the Laws undertook the task 
finding a way out of the wilderness 
The “Committee on Revision of the Laws” is a 
standing committee of the national House. It was 
reated in Fortieth Congress, July 25, 1868, and 
has been in existence since that time, over fifty-six 
years. Section 35 of Rule XI of the House provides 
hall have charge of the codifica- 
and ré n of the statutes of the United States. 
r to the creation of the above House 
lission was appointed to revise and 
Federal statutes. In 1873, the com- 
its report to the House Revision Com- 
at that time was Benjamin F. 
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Butler. The Committee, however, was of the opinion 
that the statutes had been changed so much by the com- 
mission's attempts to rewrite and condense the existing 
laws that Congress would never adopt the proposed 
“revision.” Accordingly, the Committee employed 
Thomas F. Durant, a lawyer practicing in Washington, 
D. C., to cut out all the changes made by the commis- 
sion and to restore the original law. Mr. Durant com- 
pleted his work in about a year, and the statutes thus 
compiled from the then existing Statutes at Large, 
down to Dec. 1, 1873, were embodied in a bill, and 
recommended by the Committee to the House. It was 
passed by the House, and then went to the Senate. The 
chairman of the Senate Committee on Revision was 
the Hon. Roscoe Conkling of New York. In report- 
ing the bill to the Senate, Senator Conkling said :° 
The aim throughout has been to preserve absolute 
identity of meaning, not to change the law in any par- 
ticular however minute, but to present the law 
in all its parts as it was actually found to exist dispersed 
through seventeen volumes of statutes. 

The Senate passed the bill with only a few min- 
utes of discussion. Thus came into existence the U. S. 
Revised Statutes of 1874. 

The intervening history of the House Committee 
between 1874 and 1919, a period of forty-five years, is 
not material to the present discussion. Suffice to say, 
that when Col. E. C. Little, of Kansas, became chair- 
man of this Committee in 1919, he made an exhaustive 
study of the history of its work. Finding that it was 
this Committee that had created the Revised Statutes 
of 1874, and realizing the great need of a new compila- 
tion, he resolved to do just what had been done by the 
Committee in 1874, namely, to compile the Federal 
Statutes just as Congress had made them. He desired 
to produce a volume that would be for the bench and 
bar just what the Revised Statutes were half a century 
ago. He planned to compress within a single book the 
general statutes scattered through more than thirty 
books, many of them inaccessible at the time needed. 

Congressman Little was an enthusiast. He was 
also energetic, impetuous. He called his committee 
together and outlined his great plan. His enthusiasm 
was infectious. He sent out letters to every Federal 
judge and district attorney in the country. Approval 
of his attempt was unanimous from every quarter. 

When four vears later, on March 2, 1923, a huge 
bill of over two million words, purporting to contain 
all the general statutes of the United States, was for 
the third time, before the Senate, Senator Walsh of 
Montana said: “I should like to ask exactly how this 
work was done. Did some Member of Congress in 
the midst of his absorbing duties endeavor to devote 
sufficient time to this subject to make the compilation 
himself or did he have the assistance of some experts 
in the work of compilation and revision?” Thereupon, 
Senator Richard P. Ernst, of Kentucky, the chairman 
of the Senate’s Committee on Revision of the Laws, 
replied : 

I am not advised as to that; I do not know how this 

work was prepared in the House. 

A part of the object of this present article is to 
acquaint the profession with the method of preparing 
the bill in question. 

While to Congressman Little belongs the credit of 
proposing the great task, and while his oversight of 
the work was constant, yet only a small part of the 
actual compiling was done by him. He was ever at 
work, however, in all sorts of ways, upon the bill. He 
was zealous in season and out of season. He conceived 
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a mugnum opus, and day and night it was ever with 
him It was his great ambition to be known as the 
author of the bill. He wrote hundreds of letters, held 
numerous hearings, interviewed the legal advisers of 
the various departments, bureaus, and boards, super 
vised the printing of the bill, read some of the proof, 
wrote many of the head-notes, and directed the whole 
progress of the work. He was of a highly nervous 
temperament and was not patient under adverse criti 
cism. His ceaseless toil literally cost him his life. He 
broke under the strain and died June 27, 1924. 

Soon after Chairman Little launched his plan in 
1919, he invited the writer to come to Washington. 
He told him what he proposed to do and requested his 
assistance. For many years the writer had hoped that 
such a work might be attempted, and he became a 
sharer of Chairman Little’s enthusiasm. In June of 
that year the Committee appointed the writer “Reviser 
of the Statutes.” He continued his connection with 
the work, spending a part of the time in Washington, 
through all its stages during more than four years, or 
until the completion of the “Supplement” in November, 
1923. Besides Chairman Little the writer was the only 
person who labored during the entire period of the 
compilation, although other “revisers,” perhaps a dozen 
in all, were engaged, from time to time, upon the main 
compilation. Some of these worked only a few months, 
others a year or more. The “Supplement” was pre- 
pared for the Committee by four “revisers,” Professors 
J. H. Beale and A. W. Scott of the Harvard Law 
School, Mr. Clinton O. Bunn® and the writer. 

The brevity of the present article permits only a 
short statement of the method used by the “revisers” in 
compiling the statutes. We started, of course, with 
the official Revised Statutes of 1874-78, which covered 
the first seventeen volumes of the Statutes at Large 
and part of volume eighteen. The problem was, there- 
fore, to compile all the existing statutes of a general 
and permanent nature contained in the Revised Statutes 
and also in the remaining portion of volume eighteen, 
Statutes at Large, and the twenty-two other volumes 
of the Statutes at Large, up to and including volume 
forty. This made it necessary to find in all such vol- 
umes of the Statutes at Large all repeals of, and 
amendments to, the Revised Statutes, and to cull from 
the thousands of pages of the Statutes at Large all 
other new and existing legislation of a general and 
permanent character since the publication of the Re- 
vised Statutes. One who has never attempted such a 
task has no realization of the stupendous amount of 
labor and care required 

The plan followed was this: two copies of each 
volume of the Statutes at Large were cut, and the 
leaves pasted upon sheets of paper sufficient in size to 
allow marginal notes. Each page was then gone over, 
line by line. All matter that was merely special, pri- 
vate, transient, or executed was stricken out by blue 
pencil marks. The appropriation acts had to be read 
very carefully, because by our unfortunate system of 
Federal legislation many laws of a general character 
are written into such acts, often hidden, too, in obscure 
places. Appropriation acts covering hundreds of pages 
soon become dead matter, but the “riders” stowed away 


in their mass of words are often living law. 

The process of culling was repeated twice to guard 
against error. The work of one compiler was then 
examined by another to insure accuracy. Finally, the 
work was checked up with all the existing private pub- 
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lications of the Federal Statutes, including every se 
tion, line, and word. By this means we had the ad 
ditional help of those private compilers. We foun 
their work to be very efficient and excellent. We di 
covered, however, that we had succeeded in uncoverin; 
some laws which had escaped them. 

After the copy thus prepared was printed, tl 
proofs were read first by the experts at the Printin; 
Office, and then by the “revisers,” and compared wit 
the original statute. 

In the performance of our work, certain possib 
ties were always before us, inevitable possibilities 
any human agency. Some laws might be omitted ; 
that were repealed might be retained; typographica 
errors might be overlooked. We believe, however, that 
no present existing Federal law of a general and pet 
manent nature has been omitted. We believe that every 
reasonable precaution has prevented that. It is pos 
sible, however, that some laws that were inserted, may 
be indirectly repealed or superseded by subsequent 
laws. It is submitted, however, that this is not a ques- 
tion for a compiler, lawyer though he be, but for the 
courts whenever the question may arise. We put the 
law into the new compilation as we found it, not as 
interpreted it to be. If there is any inconsistency, con 
flict, or repugnancy in the new compilation, it 1s in the 
law now, and the enactment of the present compilation, 
with its saving clause, does not add a hair’s weight 
difficulty to the present laws. 

As to possible typographical errors 
some), it is submitted that such errors 
in the present discussion. 

During the progress of the work there were many 
consultations. The galley-proofs were distributed 
among the thirteen members of the Committee, com 
posed of able judges and lawyers, whose combined 
total years of legal practice amounted to 250 years 
Their views and criticisms were very valuable 

After eighteen months of real drudgery, 
stimulated, however, by the thought that something 
worth while was being accomplished, the first bill, “H 
R. 9389,” was ready. It was a compilation of all the 
Federal Statutes in force March 4, 1919, or to 
of the 65th Congress. It passed the House unani- 
mously on December 20, 1920. It immediately 
sent to the Senate. That body adjourned March 4, 
1921, without the bill being considered by the Senate’s 
Committee. Thus died “H. R. 9389” at the 
the 66th Congress. 

Early in the 67th Congress, “H. R. 12” was in 
troduced by Mr. Little. It was practically the same 
bill as the former “H. R. 9389,” although some errors 
discovered in the text had been corrected. It again 
by unanimous vote passed the House on May 16, 1921. 
Again it was sent to the Senate, referred to the Senate’s 
Committee, and for a period of twenty-two months, 
from May, 1921 to March 4, 1923, received no 
sideration while in its hands. Thus of the 
67th Congress this bill died like its predecessor 

Four years had now passed since the date to which 
the statutes had been compiled, namely, March 4, 1919 
As-a preliminary to a third attempt to get the bill 
adopted, the House Committee authorizéd a compila- 
tion of the additional laws enacted by Congress during 
that four year period. Accordingly, during the time 
from March, 1923 to December of that year, the four 
“revisers” previously mentioned prepared the copy, 
and it was appended to the main compilation as a “Sup- 
plement.” Again the voluminous bill, still known as 
“H. R. 12,” was introduced, and a third time unani- 
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House, on January 7, 1924. The 
time it was to the Senate, and finally, on 
3, last, it received its first attention from the 

ite’s Committee which was an unfavorable report 

e effect that it be not passed, as stated at the be- 
g of this artic! 


The Senzite’s ( 


it passed the 





mmittee on Revision of the Laws 
iking its report alleged that its reason for its un- 
ible opinion was based upon defects, inaccuracies, 

| errors in the npilation. Appended to the report 
, memorandum specifically pointing out the alleged 
s, section by section. There are some 600 of such 
nized errors. the casual reader these may seem 
ressive, yet many of them are without merit, and 
of them even frivolous. More than half of them 
merely typographical errors, such as misspelled 
, errors in figures, and other oversights of proof 

rs. Half « remaining half are matters of mere 
ion, the statement being repeatedly made that sec- 


so and si perseded” by some other section. 
er criticism to statutes found in the Revised 
tutes of 1874-78 but “omitted” in the present com- 
n. For example, it is said that sections 18 and 


omissions (?) cited in the list) of 
Revised Statutes are not included in the bill. It is 
writer absolutely inexplicable why such a state- 
It is true that those sections are 

included in the bill. It is also true that they were 
tentionally omitted. The writer knows this because 
preparing that part of the bill he omitted them him- 
Sections 18 and 19 of the Revised Statutes dealt 
law relating to the election of United States 
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, , 
taking the firs 


nt should be 1 e 
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rs by the legislatures of the respective states. 
part of the law done away with by the 


were a 
ption of the 17th amendment to the Federal Con- 
titution providing for the election of such officials by 
people. Why any person should cite such an 
mission” in criticism of the bill, the writer is unable 
understand. 
The writer is of the opinion that less than a hun- 


d of all the alleged errors deserve thoughtful con- 
he believes that all of these could be 


ration, and he 
sposed of in thirty days by a joint conference of the 
committees of Congress, assisted, if desirable, by 
r more persons familiar with the compilation. 


The m 
competent 


st surprising thing, however, is that any 
to judge should favor the rejection of 


bill on the ground of the errors alleged. One 
ild realize that in so huge a work some errors are 
evitable. In all similar compilations of existing law 
have been found, and they will always be found. 
matter how many commissions are created for such 
urpose, tl ire but human, and perfection in such 
on a vast scale is psychologically impossible. 
here are errors in every published volume of the 


ted States Statutes at Large. 
In the year 530, Justinian, the Roman Emperor, 
ted a “constitutio” to Tribonian commanding him 
compile within a single volume (in unum codicem) 


Rome widely scattered through so many 


laws of R 
itises and digests that they were almost lost (says 
Emperor) in a wilderness. The vast work was 
mpleted by Tribonian and his associates in three 
irs. Res has shown, however, that in many 
pects the rk was not perfect. There were mutila- 
ns of the original writings. Some jurists, says Or- 


lan, were quoted as saying things never even broached 

them. Contradictions still remained despite the im- 
rial order that all contradictions should be harmon- 
ed. It is nevertheless, agreed by all scholars that the 





value of the work is incalculable, and that the Digest 
is one of the greatest legal monuments in history. 

When, in 1874, the bill containing the text of the 
Revised Statutes was before the Senate, Senator Ed- 
munds of Vermont inquired, “How sure is the Com- 
mittee that the Revision embraces existing law arul 
nothing new?” Senator Conkling of New York, chair- 
man of the Senate Committee replied, “When the 
Senator asks me to state how sure I am that this im- 
mense volume contains no blunder, the question is 
difficult to answer. I have no expectation that this 
work is free from error. I have never known any 
revision of laws that was. We have had several re- 
visions in the State of New York conducted by very 
eminent and expert men usually, and we never had 
one which did not contain errors. I think the Senator 
from Massachusetts (Mr. Boutwell) will bear me out 
in saying that although they revise very carefully, in 
spite of all their processes, errors are found. I pre- 
sume errors will be found here, and as they are de- 
veloped they must be corrected by future legislation.” 

Senator Conkling was, of course, correct. In fact, 
before the printing of the Revised Statutes of 1874 
was completed, the Committee discovered 67 errors, 
which were corrected by a bill immediately enacted 
and placed as an appendix in the volume itself. More- 
over, after the Revised Statutes of 1874 were pub- 
lished, Congress in the following year made 253 cor- 
rections, all being embodied in a single bill. These 
corrections, as previously stated, were inserted in the 
“second edition” of the Revised statutes published in 
1878. Senator Conkling, it should be noted, called the 
bill in 1874 “this immense volume.” The present bill 
is about four times as extensive as the bill of 1874. 
Had as many errors in proportion been made in the 
present bill there would be over a thousand of them. 
All the criticisms combined do not, however, amount 
to such a number. 

On Jan. 21, 1921, Secretary of War, Newton D 

3aker, wrote to the late chairman of the House Com- 
mittee as follows: 

If we wait until perfection is achieved and the possi- 
bility of error removed, we never get the code. In the 
meantime practicing lawyers, judges, and district attorneys 
all over the United States are making vastly many more 
errors by reason of the fact that they have to rely upon an 
uncodified mass of legislative enactment, through which it 
is impossible, even with the greatest industry, to trace out 
the existing state of law. 

The West Publishing Company, the largest pub- 
lisher of law books in the world, also wrote to Chair- 
man Little that the proofs of their private compilation 
of the Federal Statutes were read three times, but that 
if they were proof read forty times there would still 
be, without doubt, mistakes in them. 

As stated above, outside of alleged typographical 
errors many of the other alleged errors are based 
entirely upon the individual opinion of the critic, it be- 
ing repeatedly alleged that a specified section has been 
“superseded” by some later statute. Such criticisms 
are based, however, upon an erroneous impression of 
the plan and purpose of the bill, suggested, possibly, 
by the very title of the bill, “An Act to consolidate, 
codify, revise, and reenact the general and permanent 
laws of the United States in force December 2, 1923.” 
The writer frankly admits that such a title is mislead- 
ing. The bill, as a matter of fact, is not a revision of 
the laws of the United States, but merely a compilation 
of the statutes. Chairman Little adopted it, however, 
from the title employed in the revision of 1874. More- 
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over, the writer did not favor the adopted title of the 
volume as a whole, namely, “The Code of The Laws 
of the United States.” In the first place it seemed to 
the writer too long, too cumbersome In the second 
place, the work is not, speaking accurately, a “code.” 
The title advocated by the writer was a more simple, 
and a more accurate one, namely, “The Statutes of the 
United States.” 

It would seem, however, that many of the alleged 
errors in the bill were based upon an assumption that 
a “revision” of the statutes was intended, a revision 
reconciling contradictions. This certainly was not the 
intention. When a compiler attempts to put his own 
personal interpretation upon ambiguities or contradic- 
tions found in statutes, then a multitude of changes, 
modifications, and “revisions” follows. That was the 
exact situation presented to the House Committee when 
the commissioners appointed in 1866 made their report 
in 1873. Experience teaches that it is practically im- 
possible to enact such a bill. Iu connection with the 
present bill, it wes emphatically impressed upon each 
compiler that no changes or alterations were to be made 
in the text of the statutes and that they should be left 
as Congress enacted them. Of course, where a statute 
was unquestionably superseded by an amendment to 
the Constitution, or had been expressly repealed by act 
of Congress, the former statute was omitted. In Fed- 
eral legislation, however, there is comparatively little 
direct repeal. Often departments in preparing ap- 
propriation bills insert new laws, thinking, no doubt, 
that their enactment will, in itself, repeal an existing 
law although no express repeal of the existing law is 
inserted. In this way, both laws are left in force to 
the great perplexity, often, of the bench and bar. To 
omit a statute on the mere opinion of a compiler, 
lawyer and expert though he be, that such statute had 
been “superseded” by implication of later legislation, 
would be perilous. It is amazing that many of the criti- 
cisms of the present bill are based upon such assump- 
tions by various clerks and employees of some depart- 
ments and bureaus. Such questions are, of course, to 
be determined only by the courts. We learned during 
the preparation of the bill that objections to it were 
being made, as the printed proofs were from time to 
time distributed, because the law as compiled did not 
always agree with the published pamphlets (often out 
of date) of some of the departments. It is exceedingly 
regrettable that some criticisms come from persons who 
desire to have the statutes rewritten as they think they 
should be written rather than to leave them as Congress 
left them. 

With some criticisms upon the mechanical form 
of the bill, the writer frankly confesses he is in sym- 
pathy. During the compilation he urged that the date 
of the enactment should be appended to all sections 
other than those which were taken from the Revised 
Statutes. He also was of the opinion that some of the 
sections were too long, and should be divided into 
shorter paragraphs. He also regretted the adopted plan 
of substituting for the words “this act” (a phrase con- 
stantly employed in the Statutes at Large, and meaning 
the particular act itself) the date of the act and the 
volume and page of the Statutes at Large from which 
it was taken. This, he thinks made some of the sec- 
tions rather cumbersome in language. He was over- 
ruled, however, in these matters, and they are not, of 
course, of sufficient importance to delay the passage 
of the bill. The objection that the bill has no index 
is without merit. The index is no part of such a bill, 


and, the bill once enacted, an index can be prepar 
by experts in a comparatively short time 

However, when all the objections to the text 
the bill are taken into account, in comparison to 
few opponents of the bill its friends are legion. Sj 
permits quotations from only a few of the hundreds 
commendations received by the House Committ 


Chief Justice Taft wrote: “The bill is the result, dou 
less, of enormous labor, and I sincerely hope that 

labor will not go for nothing, and will find a usef 
result in the adoption of revised laws.” Mr. Just 
Day said: “So far as opportunity has offered, I hi 
examined it, and it seems to me that the work is we 


and thoroughly done.” Mr. Justice McKenna wrot 
“The amount of research and industry exhibited in tl 
bill is wonderful.” On February 2, 1924, Mr. Justi 


Sutherland wrote: “I am glad to know the bill |! 
passed the House. The work is badly needed, and 
hope it may be equally fortunate in the Senate.” At 


torney General Palmer wrote: “So fa: 
of the bill relating to the Judiciary and the Department 
of Justice are concerned, there is no criticism to offet 
on behalf of this department.” Dean John H. Wig 
more wrote: “I used a copy of the bill in preparing a 
new edition of my “Treatise on Evidence,’ 1 
been through every page of the work and fin 
satisfactory.” 
Last July, a Special Committee on Revision 

Federal Statutes presented to the American Bar As 
sociation a report briefly outlining the legislati i 


is the portions 





of the bill. In that report the committee said: “You 
committee was forced to the conclusion that the rela 
tions between the committees of the House and the 
Senate are neither cordial nor harmonious. .. . Is it 
not regrettable that a measure which has been com- 


mended by those who dispense the law, who teach 
law, who write the law, could not be taken up in con 
ference and errors, which no doubt exist, be corrected 
so that the work in complete form might speedily be 
enacted into law and the relief obtained which is so 
sorely needed by both the courts and the profession ?” 

To that question the writer makes answer with an 
emphatic “yes.” He is somewhat familiar with the 
relations that existed between the chairmen of the two 
committees in question. It is, indeed, regrettable that 
any differences between those gentlemen, based, I feel 
sure, upon mutual misunderstanding, should thwart 
work so stupendous and of such incalculable value 
One of those gentlemen is no longer living. If the 
other felt aggrived by anything impulsively said by the 
former, he would, I am confident, did he but under 
stand the intense temperament of the former, forget it 
No special commission to revise the Federal Statutes t 
report in a year, is needed. As already said by the 
writer, representatives of the two committees, with, it 
desirable, one or more persons familiar with the wor! 
to assist them, could agree upon a harmonious report 
in thirty days. It is more than regrettable if such a 
conference cannot be brought about. It would be a 
legislative tragedy. 


Committee Vacancy Filled 


Judge Franklin Ferris of St. Louis, Mo., one of 
the members originally appointed by President 
Hughes on the special committee on Supplements 
for the Canons of Professional Ethics, has declined 
to serve on this committee because of his retirement 
from the bench and active practice, and the vacancy 
has been filled by the appointment of Mr. Edward 
S. Rogers of Chicago, Ills. 




















































































Incide ni 


A SPY UNDER THE COMMON LAW OF WAR 


rom Time of Major André’s Capture Until His Execution as a Spy—Not 


[ried and ind Guilty by a Court-Martial, the Board of General Officers Being Merely 
Convened to Examine the Captive and Report Their Opinion—Washington’s 
Proceeding Fully Justified 
By WabeE MILLIs 
fajor, Judge Advocate General’s Reserve Corps, U. S. Army, and 
5 Member of Detroit Bar 
5 
TRAGIC incident that has been termed one of the “The Major leaves the city on duty tonight which will 
L A most events of the American Revolu- most likely terminate in making plain John André, 
tion af nspicuous example of procedure ‘Sir John André.’’ 
te the rules of the unwritten mil- From such a scene of pleasant social enjoyment, 
. s the common law of war, rather that brave young soldier and accomplished gentleman 
UC the provisions of any statutes departed on the sloop of war, Vulture, up the Hudson 
les of that evening for a prearranged meeting with the trai- 
= 780 had been a gloomy one for the. tor Arnold “commissioned to buy with gold what steel 
P an helming defeats at Charleston and could not conquer,” and in a little more than a week 
€ ‘ nsequent capture of one Ameri- later he suffered in an ignominious manner the death 
J persion of another, gave increas- of a spy. 
el British and promoted the disaf- It is the purpose of this article to set forth and 
it ing manifested by an increasing discuss the proceedings that followed the capture of 
s j tened patriots These incidents Major André, rather than to give an account of his 
, t setting and background for the negotiations with Arnold or a repetition of the old 
ru Benedict Arnold to surrender the familiar story of his capture by the three private 
West Point, to the enemy. soldiers, Paulding, Williams and Van Wart, near 
© nt was the most carefully for- Tarrytown on September 23, 1780. 
America at this time, upon To his captors Major André gave his name as 
than $3,000,000.00 had been expended by “John Anderson.” In the thorough search of their 
struggling ies, and although it contained the captive’s person and clothing, these men discovered 
t garrison of Continental troops and nearly all concealed papers, the purport of which they could not 
ila ry supplies of the Americans, its fully comprehend, but which prompted them to con- 
impor the enemy lay in the fact that it duct him to a nearby American Cavalry outpost where 
S and in line of communication between he and the papers were turned over to the command- 
Yor ida and much of the adjacent coun-_ ing officer, Lieut. Col. Jamieson. That officer follow- 
ey to communications between the ing the usual course of military communication which 
g the southern colonies. To America, would be proper under ordinary circumstances, dis- 
, s at would have been irreparable, and patched the captive with a note to his immediate com- 
at W tless have destroyed all hope of in- manding officer, who was Arnold himself! Fortunately 
" he sent the papers which were “of a very dangerous 
A spir nfident assurance prevailed in the tendency,” as he expressed it, to the Commander in 
le ‘ British camps eir strong force which was quartered Chief, General Washington. Later in the day upon the 
/‘ ew York s under the command of General Sir earnest entreaty of a junior officer, Major Tallmadge, 
y Clit ‘ay social events in which the com- who realized that an error of judgment had been made 
¢ general and his staff freely participated were by Col. Jamieson Major André and his escort were 
' S ¢ the most fascinating and popular overtaken and brought back, but the note to Arnold was 
fficers was Major John André who, permitted to proceed to its original destination and it 
ly ne years old, had already achieved gave Arnold the warning that resulted in his own es- 
I le to General Howe in Philadelphia cape. 
le ral Clinton, and who had recently be- On the following day, September 24, 1780, Major 
the t General of the British forces in André was conveyed to Lower Salem, New York, and 
i. 2B all his devotion to social affairs, placed in custody of a guard under the command of 
ich he was a popular leader, there were rumors Lieutenant King. To Lieutenant King he confided 
{ was engaged upon some mysterious his real identity. André was informed that the papers 
tant enterprise that would presently end the war he carried when captured had been forwarded to Gen- 
ring t still greater distinction, honor and eral Washington, and upon obtaining permission to 
write he prepared a letter to Washington which will 
t in September 20, 1780, a dinner was given in be referred to later. 
York 1 British Colonel to General Clinton and Meanwhile upon learning of the incident and upon 
taff. It was observed on that occasion that Major receipt of the papers found upon Major André’s per- 











sually reserved and thoughtful, but 


is offered in his honor he responded 
race and fluency anid it is reported that 
course of the dinner: 


1 «ny ¢ 


a , 
emarked in the 


son, Washington ordered that the captive be sent at 
once to his headquarters. 

General Washington was then at the Robinson 
House on the east bank of the Hudson, nearly opposite 
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West Point. Here Major André arrived under guard 
on September 26th and later for greater security he 
was taken across the river to West Point. Earlier on 
that day Washington, with his usual promptness and 
punctilious care, had written a preliminary report of 
the incident to the President of the Continental Con- 


gress as follows: 
Robinson’s House, in the Highlands, 
Sept. 26, 1780 
Sir: 

I have the honor to inform Congress, that I arrived 
here yesterday about twelve o’clock on my return from 
Hartford. Some hours previous to my arrival Major 
General Arnold went from his quarters, which were this 
place, and, as it was supposed, over the river to the gar- 
rison at West Point, whither I proceeded myself, in order 
to visit the post. I found General Arnold had not been 
there during the day, and on my return to his quarters he 
was still absent. In the meantime a packet had arrived 
from Lieut. Colonel Jamieson, announcing the capture of a 
John Anderson, who was endeavoring to go to New York 
with several interesting and important papers, all in the 
handwriting of General Arnold. This was also accom- 
panied with a letter from the prisoner, avowing himself 
to be Major John André, Adjutant General to the British 
army, relating the manner of his capture, and endeavoring 
to show that he was not come under the description of a 
spy. From these several circumstances, and information 
that the General seemed to be thrown into some degree of 
agitation, on receiving a letter a little time before he went 
from his quarters, I was led to conclude immediately that 
he had heard of Major André’s captivity, and that he 
would, if possible, escape to the enemy, and accordingly 
took such measures as appeared the most probable to ap- 
prehend him. But he had embarked in a barge and pro- 
ceeded down the river under a flag, to the Vulture ship 
of war, which lay at some miles below Stoney and Ver- 
lank’s Points. He wrote me a letter after he got on 

rd. Major André is not arrived yet, but I hope he is 
secure, and that he will be here today. I have been and 
am taking precautions, which I trust will prove effectual 
to prevent the important consequences which this conduct, 
on the part of General Arnold, was intended to produce. | 
do not know the party that took Major André, but it is said 
that it consisted only a few militia, who acted in such a 
manner upon the occasion, as does them the highest 
honor, and proves them to be men of great virtue. As 
soon as I know their names, I shall take pleasure in trans- 
mitting them to Congress. 

From West Point, Major André was again re- 
moved down the river to Tappan, where a large body 
of the American army was encamped. This final stage 
of his journey was completed on September 28th. 

To the officers in command of the captive’s guard 
Washington wrote: 

I would not wish Mr. André to be treated with insult 

but he does not appear to stand upon the footing of a 
common prisoner of war and therefore he is not entitled 
to the usual indulgences which they receive and is to be 
most closely and narrowly watched. 

And in making arrangements pending the arrival 
of the prisoner at Tappan: 

I would wish the room for Mr. André to be a decent 

one and that he may be treated with civility. 

Although he had power and ample authority under 
the unwritten law and usage of nations to deal with 
André immediately and summarily, Washington re- 
frained from acting upon so serious a matter as the 
case most evidently was until he had the benefit of the 
opinion and judgment of his generals at Headquarters 
His next step was to convene a board which was com- 
posed of six Major Generals, eight Brigadier Generals 
and a Judge Advocate. His order was as follows: 


Major General Greene, President, 
Major General Lord Stirling, 
Major General St. Clair, 
Major General The Marquis de la Fayette, 
Major General Howe, 
Major General The Baron de Steuben, 
Brigadier General Parsons, 
Brigadier General Clinton 











Brigadier General Knox, 

Brigadier General Glover, 

Brigadier General Patterson, 

Brigadier General Hand, 

Brigadier General Huntington, 

Brigadier General Starke, 

Major John Lawrence, Judge Advocate General 

Gentlemen 























































Major André, Adjutant General to the British arm 
will be brought before you for your examination. He car 
within our lines in the night, on an interview with Ma if 


General Arnold, and in an assumed character; and wa 
taken within our lines, in a disguised habit, with a pass 
under a feigned name, and with the inclosed papers cor 
cealed upon him. After a careful examination, you wi 
be pleased, as speedily as possible, to report a precise stat 
of his case, together with your opinion of the light 
which he ought to be considered, and the punishment tl! 
ought to be inflicted. The Judge Advocate will attend t = 
assist in the examination, who has sundry other paper Z 
relative to this matter, which he will lay before the Board 
I have the honour to be, 
Gentlemen, 
Your most obedient and humble servant 
G. Washingtor 
The Board of General Officers 
convened at Tappan. £: 
It may not be inappropriate to make some obs 
vations concerning the Board itself, which aside f1 


the number and high rank of the members, was x 
other respects representative of distinctive qualities a1 ' 
as a whole of rather unusual attainments. 

General Greene, the president, was forty years ‘ 
age, self educated, and a metal working mechanic by 
trade in early life, Quartermaster General America: 
Army. His services during the revolution, both be 
fore and after this incident, were most conspicuous 
and notable. 

General Lord Stirling, fifty-four, born in Englan 
of noble blood and liberal education, and venerab! 
and dignified in appearance. 

General St. Clair, forty-six, born in Scotland, edu 
cated at Scottish universities, and previous to the Re\ 
olution had served under General Wolfe in the Frenc! 
and Indian War. 

General LaFayette, twenty-three, is too well and 
favorably known to require comment. 

General Howe, middle aged, of English birth wit! 

a high reputation as an engineer in the British army 
before the revolution. 

General Steuben, fifty, eminent as a tactician, had 
held high rank in the Prussian Army. 

General Parsons, forty, a Connecticut lawyer and 
a graduate from Harvard University. 

General Clinton, forty-three, a blood relation of ‘ 


Gen. Sir Henry Clinton, liberal education, excelling 
in the exact sciences. 

General Knox, thirty, good education, a merchant 
before the Revolution, and an accomplished linguist 

General Glover, forty-five, a member of a well 
known Massachusetts family formerly engaged in trade 
as a ship owner. 

General Patterson, a lawyer by profession, gradu 
ate from Yale College. 

General Hand, thirty-six, born in Ireland, edu 
cated in medicine, and had served as a surgeon in the 
British army. 3 

General Huntington, thirty-seven, a graduate from j 
Harvard University and in mercantile business before 
the war. 

General Starke, fifty-two, largely self-educated, a 
hardy, honest man. 

The Judge Advocate, Major Lawrence, was about 
thirty years of age, and of English birth and education 


0 


This board commenced its session September 2 
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it Tappan Major André was brought before 
ard and the order quoted above was read. 

e prisoner was called to listen to the names of 
ficers who composed the Board, and to that of 
Lawrence, the Takes Advocate General. No ob- 
1 was made by him to any of these officers. The 
Advocate w imme d him of his peril and cautioned 


be cool and deliberate in his answers and to 
to any inter: mee ry that he might think to be 
us, and assured him in advance if any inter- 

so appeared to him that its form would be 
before he was requested to answer it. 


eneral Greene, President of the Board, also ad- 
André that he was free to answer or stand mute 
questions to be proposed and cautioned him to 
The record of the Board 

André was placed under 


well what he said 


show that Maior 


first asked if he confessed or denied the 

ibraced in Washington’s letter to the 
icknowledged that he wrote the 

to Washington of September 24th which the 

Advocate thereupon offered in evidence: 

Salem, 24th Sept., 1780 


Vhat I have as yet said concerning myself, was in the 
ible attempt to be extricated; I am too little accus- 

1 to duplicity to have succeeded 
I | your ellency will be persuaded, that no alter- 
he temper of my mind, or apprehension for my 
induces me to take the step of addressing you, but 
s to secure myself from an imputation of having 
med a mean character for treacherous purpose of self- 


A conduct incompatible with the principles that 


ed me, as well as with my condition in life. 


It is to vindicate my fame that I speak and not to 
security 
The person in your possession is Major John André, 
ijutant General to the British army. 
The in fluence of one commander in the army of his 
rsary is an advantage taken in war. A correspondence 
r this purpose I held: as confidential (in the present in- 


e) with his Excellency Sir Henry Clinton. 

I agreed to meet upon ground not within 
f either army, a person who was to give me intelli- 
I came up in the Vulture man of war for this 
and was fetched by a boat from the shore to the 
Being there I was told that the approach of day 

| prevent my return, and that I must be concealed 

the next nicht. I was in my regimentals and had 
risked my Pe rson 

inst n tipulation, my intention and without my 





vledge bef. ( coals and, I was conducted within one of your 


Yo tur Excellency may conceive my sensation on this 


n and will imagine how much more I must have 
affecte nd by a refusal to reconduct me back the next 
t as I had been brought. Thus become a prisoner I 
to concert my escape. I quitted my uniform and was 


ed another way in the night without the American 

s to neutral ground, and informed I was beyond all 
{ parties and left to press for New York. I was 
at Tarry Town by some volunteers. 

Thus as I have had the honor to relate was I be- 

jutant general of the British army) into 

vile condition of an enemy in disguise within your 


ed dee adj 


Having avowed myself a British officer I have nothing 
veal but what ‘relates to myself, which is true on the 
r of an officer and a gentleman. 

The request I have to make your Excellency and I am 


scious I address myself well, is, that in any rigor policy 


dictate, a decency of conduct towards me may mark, 


t though unfortunate I am branded with nothing dis- 
urable, as no motive could be mine but the service of 
king and as I was involuntarily an imposter. 


Another request is, that I may be permitted to write an 


1 letter to Sir Henry Clinton and another to a friend for 


4 7 


men at Charles-Town, who being either on parole or 


er protection were engaged in a conspiracy against us. 


igh their situation is not similar, they are objects who 





may be set in exchange for me, or are persons whom the 
treatment I receive might affect. 

It is no less Sir in a confidence in the generosity of 
your mind than on account of your superior station that I 
have chosen to importune you with this letter. 

I have the honour to be, with great respect, Sir, 

Your Excellency’s most obedient 
and most humble servant, 
John André, 
Adjutant General 
His Excellency, 
General Washington. 
André then asked and was granted permission to 


lay before the Board another paper he had drawn up. 


On the 20th day of September I left New York to get 
on board the Vulture, in order (as I thought) to meet 
General Arnold there in the night. No boat however came 
off and I waited on board until the night of the 2ist. 
During the day a flag of truce was sent from the Vulture 
to complain of the violating of a military rule in the in- 
stance of a boat having been decoyed on shore by a flag, 
and fired upon. The letter was addressed to General Ar- 
nold signed by Captain Sutherland, but written in my hand 
and countersigned, ‘J. Anderson, Secretary.’ Its intent 
was to indicate my presence on board the Vulture. In the 
night of the 21st, a boat with Mr. and two hands 
came on board in order to fetch Mr. Anderson on shore, 
and if too late to bring me back to lodge me until the next 
night in a place of safety. I went into the boat, landed, 
and spoke with Arnold. I got on horseback with him to 

roceed to house and in the way passed a guard 
did not expect to see, having Sir Henry Clinton’s direc- 
ome not to go within an enemy’s post or to quit my own 
ress, 

In the morning Arnold quitted me, having himself 
made me put the papers I bore between my stockings and 
feet. Whilst he did it, he expressed a wish that in case 
of any accident befalling me that they should be destroyed. 
which I said of course would be the case, as when I went 
into the boat I should have them tied about with a string 
and a stone. Before we parted some mention had been 
made of my crossing the river and going by another 
route; but I objected much against it and thought it was 
settled and that in the way I came I was also to return. 

Mr. ————— to my great mortification persisted in his 
determination of carrying me by the other route and at the 
decline of the sun I sent out on horseback, passed King’s 
Ferry and came to Crompond where a party of militia 
stopped us and advised us we should remain. In the morn- 
ing I came with as far as within two miles and 
a half of Pine’s Bridge, where he said he must part with 
me, as the cow-boys infested the road thenceforward. I 
was now near thirty miles from Kingsbridge and left 
to the chance of passing that space undiscovered. I got 
to the neighborhood of Tarrytown which was far beyond 
the points described as dangerous, when I was taken by 
three volunteers who not satisfied with my pass, rifled 
me, and finding papers made me a prisoner. 

have omitted mentioning that when I found myself 
































within an enemy’s post, I changed my dress. 


The Judge Advocate produced and laid before the 
Board the six papers from Arnold that had been found 
concealed upon André’s person, also the pass he car- 
ried written by Arnold to John Anderson. André ad- 
mitted the identity of all these papers; that they had 
been found on him when he was taken prisoner and 
that they, except the pass, were concealed in his stock- 
ings; also the fact that he had assumed the fictitious 
name “John Anderson.” 


The six papers were: 


1. Bey a! orders, dated West Point, Sept. 5, 1780, 
ting & e disposition of the garrison in case of an alarm 
old’s handwriting.) 

2. Estimate of the force at West Point and its de- 
pendencies, September 13, 1780, totaling 3086 men. (In Ar- 
nold’s handwriting.) 

3. Estimates of the number of men necessary to man 
the works at West Point and other works in the vicinity, 
exclusive of Artillery men. (In the handwriting of Ville- 
franche, one of Arnold’s engineers.) 

4. Return of Ordnance at West Point, Sept. 5, 1780, 
stating the total number and the calibre of cannon, mortars 
and howitzers in place at Fort Annold, Fort Putnam, Con- 
stitution Island, and the various other batteries and re- 
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doubts at West Point and near vicinity, and at Verplank’s 
Point and Stony Point farther down the river. (In the 
handwriting of Major Bauman, commanding Artillery 
under Arnold.) 

5. Remarks on works at West Point and vicinity giv- 
ing condition, state of repair, materials used in construc 
tion, etc., of the various batteries, redoubts, and forts. (In 
Arnold's handwriting. ) 

6. Copy of a “state « 
in general, setting forth th 
American army as a whole, tentative campaign plans, 
state of affairs relative to prospective aid by the French, 
etc., which was prepared by Washi n and laid before a 
Council of his Generals at headquarters Sept. 6, 1780. 
(In Arnold’s handwriting) 

The pass referred to, in Arnold’s handwriting, was 
as follows: 
Headquarters Robinson’s House, Sept. 22nd, 1780. 

Permit Mr. John Anderson to pass the Guards to the 
White Plains or below if he chuses, he being on Public 
Business by my Direction 


»f matters,” relating to the war 
e weaknesses and needs of the 


OT 
ngte 


B. Arnold, M. Gen. 

The Board asked Major André whether he claimed 
to have come on shore to meet Arnold under the sanc- 
tion of a flag. He said that it was impossible for him 
to suppose that he came on shore under that sanction 
and added “if I came on shore under that sanction I 
certainly might have returned under it.’ 

Another significant question was asked: “When 
you came on shore from the Vulture, Major André, 
and met General Arnold, did you consider yourself 
acting as a private individual or as a British officer ?” 
“I wore my uniform,” was the reply, “and undoubtedly 
esteemed myself to be what indeed I was, a British 
officer.” It will be noted, however, that he “changed 
his dress” when within the American lines and that he 
was not acting nor clad as an officer when he was 
arrested. 

Upon being asked if he had anything further to 
say, he answered: “I leave the matter to operate with 
the Board.” 

It is known from correspondence between General 
Clinton and André and from André’s written state- 
ment to the Board that upon his departure for the 
interview with Arnold, André was especially enjoined 
by General Clinton, not to go within the American 
lines, not to assume any disguise, and not to carry any 
papers. 

Unfortunately for André it appears that he vio- 
lated every one of these instructions 

It is recorded that André expressed himself as 
being profoundly sensible of the consideration that he 
met with from the Board, and warmly avowed his ap- 
preciation of their generous treatment. Said he, “I 
flatter myself that I have never been ill-liberal, but if 
there were any remains of prejudice in my mind, my 
present experience must obliterate them.” 

On September 29th in the letter written by André 
to Sir Henry Clinton which he was permitted to send, 
he states in its closing paragraph: 

I received the greatest attention from his Excellency, 
General Washington, and from every person under whose 
charge I happened to be placed. 

It is also reported, on the other hand, that André’s 
own deportment was composed and dignified, his ans- 
wers open, clear and to the point and free from 
argumentative qualities; indeed his confession and 
admissions were so full that the Board reached its 
conclusions upon them without calling any other 
witnesses. 

The decision of the Board, which was unanimous 
and signed by every member, was as follows: 

The Board having considered the letter from His 

Excellency General Washington respecting Major André 
Adjutant General to the British Army, the confession of 
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Major André, and the papers produced to them, report 
to His Excellency, the Commander in Chief, th llow 
ing facts, which appear to them relative to Major André 
First, that he came on shore from the Vulture slooy 
of war in the night of the twenty-first of September 
stant, on an interview with General Arnold, in a pri 


and secret mannet 
Secondly, that he changed his dress witl 


and under a feigned name, and in a disguised habit, passed 
our works at Stoney and Verplank’s Points, the evening 
of the twenty-second of September instant, i taker 
the morning of the twenty-third of September tant, at 


Tarry Town, in a disguised habit, being ther is way 


to New York, and when taken, he had in | possess 








several papers which contained intelligence 

The Board having maturely considered these facts 
DO ALSO REPORT to His Excellency General Was! 
ington, That Major André, Adjutant General to t B 
Army, ought to be considered as a Spy from t en 


and that agreeable to the law and usage 
their opinion, he ought to suffer death 
NaTH. Greene, M. Genl. President 
Stirling, M. G 
Ar. St. Clair, M. G 
Lafayette, M. G 
R. Howe, M. G. 
Steuben, M. G 
Saml. H. Parsons, B. Genl 
James Clinton, B. Genl 
H. Knox, Brigr. Genl. Artillery 
Jno. Glover, B. Genl 
John Patterson, B. Genl 
Edwd. Hand, B. Genl. 
J. Huntington, B. Genl 
John Starke, B. Genl. 
John Lawrence, J. A. Genl. 


General Washington issued the f g ord 
approving the findings of the Board and imposing sen 
tence upon Andre: 

Headquarters, September 30, 1780 

The Commander in Chief approves of the f 
the Board of General ( )fficers, respecting M r André 
and orders that the execution of Major André take plac¢ 


tomorrow, at five o'clock, p. m 

Meanwhile great exertions had been made by the 
British to save André. General Clinton wrote to Wash 
ington September 26th that André was not a legal sj 
alleging that a flag of truce had been sent to the Vul 
ture to receive him, although André made no such 
claim, and that passports were granted fo 
He wrote a second letter to the American 
in Chief, expressing the opinion that the 
not. been rightly informed of all the circun 
and asked a postponement of the execution 
ference might be held. The request was granted 
execution was postponed to October 2nd. General 
Greene met General Robertson and others sent by Gen- 
eral Clinton at Dobb’s Ferry, not however cl 
capacity but as a private gentleman. General Greene 
reported to Washington that in his estimation nothing 
occurred as a result of this interview to warrant a 
change either in the opinion of the board or the deci 
sion and sentence that Washington had pronounced 


Dy 








October Ist, André being informed of his fate, 


made a moving appeal to Washington for a change in 
the manner of his execution. 
Tappan, 1 Oct., 1780 
Sar : 
Buoy’d above the terror of death by the conscience 
a life devoted to honorable pursuits and stained with no 
action that gives remorse, I trust that the request that I 


make to your Excellency at this serious per 1 whic 

is to soften my last moments will not be ri 1. Sym 
pathy toward a soldier will surely induce your Excellency 
and a military tribunal to adapt the mode of my death to 
the feelings of a man of honor. Let me hope, Sir, that if 


aught in my character impresses you with esteem towards 
me, if aught in my misfortunes marks me victir 
policy and not of resentment, I shall experier 
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time he treated the incident with a deliberation most 
unusual in those times and under the circumstances in- 
volved, and with a proper dignity befitting such an im- 
portant event, by convening a Board of fourteen gen- 


eral officers; not to try Major André, but to examine 
into the facts and to report their opinion thereon. Be- 
fore this Board André was brought charged with no 
offense whatever, and manifestly the Board could not 
and did not find him guilty of anything, nor did it 
impose sentence. Major André was brought before 
the Board for examination. Its procedure was more 
nearly like that of a grand jury and in its findings and 
opinion it observed with care the instructions embraced 
in the order by which it was convened. These were 
“to report a precise state of his case together with your 
opinion of the light in which he ought to be considered 
and the punishment that ought to be inflicted.” The 
Commander in Chief himself imposed the sentence up- 
on André and carried it into effect. 

In early times military law existed only in time of 
war. Troops were raised only as occasion required 
and rules for their government were issued by the 
crown or were prepared by the Commander in Chief 
in pursuance of authority contained in his commission 
from the King. Eventually such rules came to be 
permanently in force, in peace times as well as in war 
and to be known as Articles of War. 

It will be recalled that the time of this occurrence 
was almost exactly seven years before the framing and 
adoption of our present Constitution. The Articles of 
Confederation of 1777 constituted the fundamental law 
under which the Colonies designated as “The United 
States of America’”’ were functioning. The Continental 
Congress in 1775 had adopted Articles of War for the 
government of the Continental army, but these Articles 
were so ineffective that upon the suggestion of General 
Washington the work of preparing a new code was 
shortly thereafter entrusted to a committee of Con- 
gress composed of John Adams and Thomas Jefferson. 
In Adams’ diary, under date of September 20, 1776, 
he referred to the revision as “the system which I per- 
suaded Jefferson to agree with me in reporting to Con- 
gress.” He also speaks of the burden of advocating 
the passage of the articles having been “thrown upon 
me, Jefferson having never spoken, and such was the 
opposition and so undigested were the notions of liberty 
prevalent among the majority of the members most 
zealously attached to the public cause, that to this day 
(January 7, 1805) I scarcely know how it was possible 
that these Articles could have been carried.” 

The Afticles of War thus adopted by the Con- 
tinental Congress revising the Articles of 1775 are 
known as the “American Articles of War of 1776.” 
They followed very closely in general form and sub- 
stance the British Articles then existing. An exami- 
nation of these Articles of 1776 which were in force 
during the time of the André incident in 1780 dis- 
closes no provision whatever relative to the trial by 
Court Martial of any person charged with the offense 
of being a spy. 

Courts Martial are referred to in these Articles 
as the proper tribunals for trying persons charged with 
certain other offenses, but the authority for calling such 
a tribunal into existence, when, by whom and under 
what circumstances, and various other provisions that 
it would seem to be imperatively necessary to define, 
are in most respects left in a very vague and obscure 
state. The section relating to military tribunals having 
been found to be too indefinite and inadequate, a new 
section was enacted by the Continental Congress in 
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1786. With this exception the Articles of 1776 re- 
mained in force until 1806 when a more general revi- 
sion occurred. 

We have found no act or resolution of the Contin- 
ental Congress effective in 1780 that provided a pro- 
cedure to be followed in case of the apprehension of a 
spy, and it is manifest that the proceedings in the 
André case followed that branch of the military law 
which is properly termed the unwritten common law 
of war, the long established custom of nations. 

“The unwritten military law,” says Wharton, “made 
up of customs of service or of the ‘customs of war’ as it 
is called in the Articles of War, is in substance a form of 
customary law developed from usages of the military 
service so constantly repeated and so long adhered to as to 
confer upon it the character of our authoritative rule of 
action. It is followed in cases in respect to which the 
written law is silent or to which its provisions do not 
apply.” 

It may be observed that the validity of the proceed- 
ings taken by Washington in this case has never been 
questioned by any competent authority as being im- 
proper in any sense, or other than calm, dispassionate 
and just. 

An interesting parallel to the André case is af- 
forded by that of Captain Nathan Hale, a young Am- 
erican officer of unusual brilliancy and talent, who was 
apprehended within the British lines in 1776, posing 
as a pedagogue, with papers concealed in his shoes com- 
prising drawings of fortifications and memoranda writ- 
ten by him in Latin for the information of the Ameri- 
can Commander in Chief concerning the British forces 
then stationed upon Long Island. Captain Fiale was 
brought before the British Commanding General, Howe, 
who with no preliminary proceedings before a Board 
or any other military tribunal, summarily and upon the 
evidence of the concealed papers that Captain Hale 
carried, declared him to be a spy—as he was—and or- 
dered the provost marshal to execute him before day- 
light the following morning. This was done. While 
that was regrettable from the American standpoint, it 
was recognized that it was one of the incidents of war 
that must be expected under such circumstances and 
that it was fully justified under the customs and usages 
of nations—the unwritten common law of war. 

Vattel, the eminent European authority on military 
law, says: 

Spies are generally condemned to capital punishment, 
and not unjustly, there being scarcely any other way of 
preventing the mischief which they may do. For this rea- 
son a man of honor who would not expose himself to die 
by the hand of a common executioneer ever declines serv- 
ing as a spy. He considers it beneath him, as it can sel- 
dom be done without some kind of treachery. 

But Captain Hale in volunteering for the expedi- 
tion that resulted in his capture and execution as a spy 
is said to have remarked : 

Every kind of service necessary for the public good 
becomes honorable by being necessary 

In the revision of the Articles of War of 1806, 
after our present government was established, Congress 
enacted the following article, which still is in force and 
is known as the Eighty-Second Article of War: 

Any person who in time of war shall be found lurk- 
ing or acting as a spy in or about any of the fortifications, 
posts, quarters or encampments of any of the Armies of 
the United States or elsewhere, shall be tried by a general 
court martial or by a military commission and shall on 
conviction thereof suffer death. 

This it may be noted is one of the few provisions 
of our law authorizing the trial of civilians as well 
as those subject to military law, by military courts, but 
a mere violation of the law of war prohibiting inter- 
course between belligerents committed by either a sol- 
dier or civilian will not alone attach to him the character 
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of a spy. The spy must be taken in flagrante delicto 
By International agreement the status of a spy is 
now quite definitely fixed. 

The Hague Convention of 1907 to which the 
United States was a party declared that a person can 
only be considered a spy when acting clandestinely or 
on false pretenses, and that soldiers in uniform and 
persons in aircraft, dispatch bearers, etc., who carry 
out their missions openly and who have penetrated the 
enemy’s lines are not so regarded, for they practice no 
dissimulation. 

Under the United States Articles of War and Reg 
ulations at present existing, a sentence of death in. all 
cases, except in time of war, imposed by a court mar 
tial upon one convicted of being a spy, must have the 
approval and confirmation by the President, of both 
the conviction and the sentence. 

We have said that the manner of Major André’s 
death was ignominious. No officer or soldier in the 
military service can be ordered or compelled to assume 
the character or to perform the service of a spy, for 
the reasoa that it is a kind of service that involves de- 
ceit and dissimulation, qualities that are wholly at var- 
iance with those that should most necessarily obtain 
among military mea, and it is generally regarded as 
degrading and dishonorable. 

Davis, in his Outlines of International Law, states 
that if a nation does authorize or permit a person in 
the military service so to act, that fact will not screen 
one from punishment if he is apprehended by the en 
emy, nor will retaliation be justified on the part of the 
belligerent who so employs persons in its military serv 
ice. 

Death itself gave André no fear but he recoiled 
at the thought of being regarded “in the vile condition” 
of a spy and to meet his death as such rather than in 
honor as a soldier gave him the keenest anguish. But 
spying is a service recognized as a legitimate advantage 
to be taken by either belligerent in time of war and is 
commonly employed by all armies, and frequently such 
service is inspired by the highest and most patriotic 
motives. Many conscientious and high-minded officers 
besides André and Hale in both armies undertook the 
risk involved in serving as spies and suffered a similar 
fate during the Revolution. 

The case of Major André, however, has been re 
garded with special interest and importance, ever since 
its occurrence, because it was interwoven with the 
treachery of a trusted American General of great talent 
and of previous conspicuous military service in behalf 
of the Colonies. It occurred during the most depress- 
ing period of the Revolution, at a time when the most 
valiant of patriotic hearts were becoming faint, when 
the supreme genius of Washington, the great soldier 
and statesman, was almost overcome and when the Con- 
tinental Congress itself appeared to be “halting in its 
great endeavor.” Moreover, the youth and the fine 
qualities of Major André himself, who was so versatile 
and cultured and so charming in his personality, added 
unusual interest, and his name was even given an as- 
sured place in history through the medium of his ad- 
versity. 

England has honored this loyal Briton and historic 
spy by depositing his remains in Westminster Abbey, 
where the greatest and most notable of her sons sleep 
through the ages, and America has bestowed a most 
unusual evidence of her sympathy and consideration 
for a brave foe by erecting at the place of his death in 
Tappan a monument of enduring granite to perpetuate 
his memory 















































COMMISSIONERS ON UNIFORM STATE LAWS 


ADOPT NEW METHOD 


HE National Conference of Commissioners on 
Uniform State Laws held a meeting at Chi- 
cago on February 26th, 27th and 28th, which 
arked a new departure in its method of work and 
ives promise of greatly increasing its efficiency by 


lite its work by fuller discussion 
Annual Conferences, by more 


I abling it to expe 
f its Acts betwe 


expert consideration and by lowering the cost of 
ts committee meetings so more money will be 
vailable for such purposes. This should mean also 


that the lapse of time between the first considera- 
tion of a Uniform State Act and its final adoption 
1 recommendat to the respective state legis- 
tures should be substantially reduced without in 
ny way impairing the quality of the Acts, but on 
Acts under the new procedure 


the contrary the 
even higher standard of legal 


hould represent 
ontent and legislative draftsmanship. 

Last year at Philadelphia it was decided to 
lassify the various uniform Acts according to the 
field of law they represented and to group them to- 
representing such classification. 
ites, a Commissioner from Michi- 
he University of Michigan Law 
lassification and as a result the 

Conference was divided into 


gether in sectior 
Hon. Henry M. B 
gan, and Dean of 
School, made thx 
work of the Nati 
the follow ing sections: 

A, Uniform Commercial Acts; 

B, Uniform Property Acts; 

C, Uniform Social Welfare Acts; 

D, Uniform Public Law Acts; 

2, Uniform Corporation Acts; 

F, Uniform Torts and Criminal Law; 

G, Uniform Civil Procedure. Under these sec- 
ions were grouped the respective committees 
having the various uniform Acts in charge, and 
ommissioners were appointed to the different sec- 
tions who have, so far as possible, a special interest 
n, and knowledge of, the subject-matter of the Acts 
to be drafted 

This arrangement makes possible the between- 
onference discussion of every Act, as with the 
funds available a meeting of every section can be 
held, which was not possible with the old scattered 
ommittee arrangement. An even greater advantage 
ould be obtained if the membership of a given 
section could be localized geographically, but this 
s not as feasible in the National Conference, as it 
would be in the American Bar Association, on ac- 
-ount of its official character which makes it neces- 
sary to have the different sections of the country 
represented. It also enables a section to become 
more familiar with, and expert in, its particular 
field of law. 

The recent meeting brought together for the 
first time the Executive Committee, « ‘ which Hon. 
Jesse A. Miller of Iowa is chairman, and all the 
sections of the National Conference and formed a 
mid-year working session. The results were very 
satisfactory as substantial progress was made in 
the consideration and drafting of the Acts to be 
reported at the Annual Conference which will meet 
n August 25th at the Hotel Statler in Detroit, dur- 


— 
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ing the week preceding the meeting of the American 
Bar Association, as usual. 

Briefly, some of the more important matters 
considered by some of the sections were: 

Uniform Sale of Securities Act. The so-called 
“Blue Sky” law—by the Gommercial Acts Section, 
of which Hon. John Hinkley of Maryland is chair- 
man. This act has aroused wide special interest 
and discussion. Last year at Philadelphia repre- 
sentatives of the Investment Bankers’ Association 
appeared before the Annual Conference and dis- 
cussed certain phases of the proposed Act which 
they believed interfered with the National under- 
writing and offering of their securities. As a result 
of this discussion the matter was referred back to 
the Committee. At the present meeting repre- 
sentatives of the Investment Bankers’ Association 
and of the Moftgage Bankers’ Association were 
present, a full discussion of the provisions of the 
Act took place and it is believed the Act will be 
presented for final adoption in August. 

Uniform Real Property Acts. These consist of 
fifteen proposals by the American Title Association 
which has a definite programme for the simplifica- 
tions of titles to real property. That Association 
was represented by Mr. Charles C. White, Chair- 
man of its Legislative Committee, and the National 
Association of Real Estate Boards, through its Ex- 
ecutive Secretary, Mr. Herbert U. Nelson, also 
expressed its interest in the programme. The Na- 
tional Conference hopes to be zble to present for 
consideration at the August meeting certain definite 
acts and recommendations with reference to this 
programme. 

The fifteen proposals are: 

1. In all states where the limitation on actions 
to recover lands is longer than ten years, reduce it 
to that period, and abolish the saving clauses for 
persons under disability; or in the alternative, pro- 
vide a longer limitation, say fifteen years, which 
will render titles absolute, regardless of disabilities. 

2. A “Lis Pendens” law in those states which 
have no such law, providing generally that no suit 
in any court shall affect the title to land unless a 
notice of lis pendens is filed in the office of the 
recorder or register of deeds. 

3. A statute validating defective acknowledg- 
ments that have been of record for one year, so 
worded as to cover future cases as well as past. 

4. (As introduced). A statute permitting mar- 
ried persons to convey their lands without their 
consorts joining, excepting in the case of homestead, 
and permit no claim of homestead to be asserted 
unless a homestead is designated of record by either 
husband or wife. 

4. (As amended). A statute permitting mar- 
ried women to convey their lands without their 
husbands joining, excepting in the case of home- 
stead, and permit no claim of homestead to be as- 
serted unless a homestead is designated of record 
by either husband or wife. 

5. Abolish inchoate dower in states where it 
still exists, or better still, abolish dower altogether 































































































and give a wife an interest in fee simple in lands 
of which her husband dies seized. 

6. An absolute bar to the foreclosure of mort- 
gages ten years after their maturity (or perhaps a 
shorter period) unless they are renewed of record. 

7. Short statutory forms of deeds and mort- 
yages. Providing that the form shall imply all 
the usual covenants. 

8. (As introduced). Barring claims against 
unadministered estate, say in seven years after the 
death. Possibly five years would be better. 

8. (As amended). Barring claims against un- 
administered estates after three years from the 
date of death unless letters of administration have 
been taken out within that period. 

9. Simplifying certificates of acknowledgment 
and abolishing separate examination of wife in 
states where it is still required. 

10. Abolishing private seals and witnesses in 
deeds and mortgages in states where they are still 
required. 

11. Dispensing with the necessity for words 
of inheritance to convey a fee simple, and providing 
that unless otherwise specifically expressed, a deed 
shall convey all the estate that the grantor had. 

12. A statute abolishing the blanket lien of 
judgments and requiring a specific description of 
record of the property sought to be held. 

13. Provide that when a conveyance is made 
to a trustee and the powers of the trustee and the 
nature of the trust are not disclosed of record, the 
trustee’s deed shall pass the full title. 

14. Make it mandatory upon a court in grant- 
ing a decree of divorce, to adjust and determine all 
property rights of both parties, and in the case of 
real estate, require a record of the decree in the 
office of the register of deeds. 

15. Limit the time during which a testator ca2 
suspend the alienation of land—say twenty years. 

Uniform (Real Estate) Mortgage Act. The com- 
mittee having this Act in charge held a meeting 
with Mr. Donald E. Bridgman, its draftsman pres- 
ent, and had conferences with a number of inter- 
ested persons and organizations. This Act, which 
is based on foreclosure by advertisement or power 
of sale, will be ready for final passage this year. 
While the Act proceeds on the above theory as 
being the most desirable for a uniform act, it pre- 
sents it as an alternative remedy and does not inter- 
fere with foreclosure by action but is an additional 
remedy. 

Uniform Chattel Mortgage Act. This committee 
under its Chairman, Hon. George M. Hogan of 
Vermont, held a meeting with its draftsman, Prof. 
Karl N. Llewellyn, of Yale Law School, present. 
It is hoped to have an act ready this year. This its 
a companion act in a sense to the Uniform Condi- 
tional Sales Act already adopted and passed in 
eight or more states. 

There are a number of questions being con- 
sidered by the Committee among them being: 

1. Whether uniform chattel mortgage shall 
include the purchase mortgage? 

2. Shall the Act include forms of a chattel 
mortgage assignment, satisfaction, etc.? 

3. Right of mortgagee to specific proceeds? 

4. Whether the Act shall be drawn on the 
lien or title theory? 

5. Whether it shall 
goods? 


vet after acquired 
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6. Whether it shall protect future advances 
as against intervening creditors? 

7. Whether joint foreclosure of realty and 
personalty mortgage shall be permitted. 

8. The extent to which an innocent pur 
or creditor shall be protected against chattel mort- 
gagee. 

Uniform Child Labor Act. The National Con 
ference adopted an act upon this subject in 1911 
which has been passed by the legislatures of fou 
states. Due to the passage of the two Federal acts, 
one under the commerce clause and the other based 
on the revenue provision which have both been d 
clared unconstitutional, and also the passage by the 
Congress and the submission of the proposed XXth 
Amendment, not much progress has been made in 
the adoption of the Uniform State Law. Recently 
however, interest in the subject matter has been 
revived as it has become evident that the proposed 
amendment to the U. S. Constitution is unlikely to 
be passed in the near future. A new committee on 
the subject was appointed at the Minneapolis Con- 
ference in 1923, of which Hon. Walter C. Clephane, 
of Washington, D. C., is Chairman. The Commit 
tee has been in close touch with the National Child 
Labor Committee and with the Children’s Bureau 
at Washington and will be prepared to submit a 
revised draft at the next Conference. 

Uniform Public Utilities Act. Most of the tims 
of the recent meeting of the Uniform Public Law 
Section was devoted to this important subject re 
ferred to it by the American Bar Association upon 
the recommendation of its Section on Public Utility 
Law. Representatives of the Public Service Com- 
pany of New Jersey, of the Insull interests of Illi 
nuis and others attended the hearings of the Com- 
mittee and the Committee expects to present its 
draft of an act for consideration in August. 

Uniform Act for a Tribunal to Determine Indus 
trial Disputes. The Chairman of this Committee, 
Hon. Chester I. Long of Kansas, reported that the 
Committee did not desire to proceed further with 
its draft of an Act upon this subject pending the 
decision of the Supreme Court of the United States 
on the second Writ of Error in the Woolf Packing 
Company case, involving this whole question, which 
has been argued, but the decision in which has not 
yet been handed down. 

Uniform Primary Act for Federal Officers. The 
Chairman of this Committee, Hon. Arthur H. Ryall 
of Michigan, reported to the Executive Committee 
that there was considerable difference of opinion 
in the Committee with reference to the constitution- 
ality of such an act, that a large amount of ma 
terial had been collected and requested further in 


structions. The Committee was requested to 
continue its consideration of the subject and to re 
port its conclusions at the next conference. It is 


to be hoped that the Committee will at least present 
a tentative draft of an act fixing a common date, 
relieving Federal candidates from pledges required 
of local candidates, and suggesting some standard 
of expenditure, and that it will make available in 
tabulated form the information it has collected. 
Uniform Act Governing the Use of Highway by 
Vehicles. While this Committee did not hold a 
formal meeting on account of the delay in the re- 
vision of the Act considered at Philadelphia, due to 
the failure to receive back in time for consideration 
at this meeting the replies to the elaborate ques- 
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ut to the automobile clubs of the 
nterested organizations, never- 
theless the Executive Committee had a full report 
pon the subject from the Chairman of the Commit- 
tee, Hon. Gurne y E. Newlin of California, and from 
the Vice-President of the National Conference, Hon. 
sseph F. O’Connell of Massachusetts, who had 
Washington, where he had repre- 
Conference in a conference 


tionnaires sent 
ountry and other 


ist come trom 
ented the Natior 


illed by Secretar Commerce Hoover to con- 
der the subject 
The Committee is now assured of the fullest 


-operation in the prosecution of its work by the 
Motor Vehicle Conference Committee which includes 
\merican Automobile Association, Motor and Ac- 
cessory Manufacturers Association, National 
Chamber of Commerce, Inc., National Automobile 
Dealers’ Associati and the Rubber Association of 
\merica, Inc. With this assistance, the replies to 
the questionnaires sent out soon should be com- 
plete, and Mr. Newlin, and the draftsman, J. Allen 
Davis of Los Angeles, expect to present the draft 
f the Uniform Act at Detroit for discussion and 


’ 


doption if possible 
Uniform St 

ubject has just 

tee under the Unifo 


Inheritance Tax Act. This vital 
taken up and a new Commit- 
rm Public Law Section has just 


een appointed with Hon. Alexander Armstrong of 
Maryland as Chairman. The President of the 
'nited States recently in speaking before a meeting 

the National Tax Association in Washington 
idvocated the gradual withdrawal of the United 
States Government from this field and leaving it 
to the States. It also has been suggested that the 


tew states nov 


having state income tax laws should 


ibandon that field and leave it to the Federal gov- 


a 
ernment. A suggestion came from high sources 
iti 


that the N: 


nal Conference should undertake the 


drafting of a Uniform State Inheritance Tax Law 


ind the Executive Committee directed that a com- 


mittee be appointed to study the subject and draft 


in act. The taxing of inheritances by the Federal 


government is economically unsound. It destroys 


the capital upor 


vhich local taxation is based and 
o impinges the local taxing power. It should 
e left to the respective states to determine how 


far, if at all, they will impair the basis of their own 


taxation 


Furthermore the present pyramiding of 


{ 


these taxes by the different states having jurisdic- 


tion over parts « 


the same estates is an intolerable 
urden and the iflicting provisions make it al- 
10st impossible to wholly avert the consequences 


this situation which in some instances amounts 
to a disastrous confiscation. The only way out if 
his fundamentally economically unsound tax is to 
e maintained at all is to bring about uniformity 
| law and reciprocity between the states and have 


he Federal government wholly abandon this field. 
Thus the state should also wholly withdraw from 


the income tax field. It is to be hoped that when 
this is done the states will then see fit to abandon 


+ 


onfiscatory progressive inheritance taxes and that 
he Federal government will adopt : reasonable 
urtax rate which shall not stifle initiative and 
nvite evasion it present. One word more on 


this important ect: the present attempt of the 
vernment t bolish tax exempt securities and 
ubject state and municipal securities to Federal 
taxation is wrong in principle; it may be, if success- 


ul a fatal blow at the essential independence of the 
tates and should be resisted by the states if they 
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are to continue to give the American people their 
historic and greatly to be desired local self gov- 
ernment. The plan might well prove a wooden 
horse of Troy that would enable a centralized 
Bureaucracy to destroy the initiative and freedom 
of the states. 

The last five named committees are part of the 
Uniform Public Law Section of which Hon. Chester 
I. Long of Kansas is Chairman, and that Section 
was authorized by the Executive Committee to hold 
another meeting prior to the Annual Meeting in 
August. It is planned to hold this meeting either 
immediately prior or subsequent to the Executive 
Committee of the American Bar Association on 
April 27th and either at New York City or Chicago. 

Uniform Incorporation Act. This is now by far 
the oldest act before the National Conference for 
consideration. The Committee, with Hon. Wade 
Millis of Michigan as Chairman and the Professor 
Robert S. Stevens of Cornell University Law 
School as its draftsman, is endeavoring to revise 
and perfect the 9th tentative draft discussed at 
Philadelphia in such form as to present a 10th 
tentative draft for final adoption at Detroit. Dean 
William Draper Lewis, a member of the Committee 
and Director of the American Law Institute, and 
Dean Richards of the University of Wisconsin Law 
School, are assisting the committee with that end 
in view. As I stated in my address as President 
of the National Conference at Philadelphia the Act 
at that time represented the best Corporation Act 
so far presented for the consideration of the Con- 
ference or the Bar and it should be possible to get 
it adopted this year, and recommended for passage 
by the legislatures of the respective states. 

Uniform Act to Regulate the Sale and Possession 
of Firearms. This is an Act which has aroused wide- 
spread interest and the Committee has available 
a large amount of data with reference to the neces- 
sity for such an Act. The law enforcement officers, 
the reform organizations, the manufacturers of and 
dealers in firearms, the police chiefs of the country 
and the U. S. Revolver Association, have all been 
heard from and Hon. Henry U. Sims of Alabama, 
Chairman of the Criminal Law Section, and Hon. 
Charles V. Imlay, Chairman of the Committee on 
this subject both expect that the bill will be ready 
for discussion at the next Conference. 

Uniform Arbitration Act. It will be remembered 
that this Act was adopted by the National Confer- 
ence at its meeting in Philadelphia last year and 
recommended it to the states for adoption, but that 
on a technical point of order raised when the Com- 
mittee on Uniform State Laws of the American 
Bar Association sought its endorsement by that 
Association, such endorsement was refused. This 
subject was originally taken up by the National 
Conference at the request of the American Bar As- 
sociation which referred a suggested Act to it for its 
consideration. The reason behind the point of order 
was that the conclusion reached by the National 
Conference did not agree with the views of a small 
group of men in the Association who are very active 
in promoting this particular legislation. While out 
of deference to the Association the National Con- 
ference has given and will give further considera- 
tion to the question in controversy, it is doubtful if 
it can reach any other conclusion than that it 
already has reached, for the rule adopted is that 
of 46 states while that contended for is the 
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rule in only 2 states—New York and New Jersey. A 
Uniform Law can scarcely be based on so narrow a 
foundation. The whole question at issue is whether a 
submission to arbitration shall necessarily carry with it 
after arising controversies as in New York and New 
Jersey or shall be limited, at least in the absence of 
a special agreement to the contrary, to controversies 
existing at the time of the submission, as is the case 
in the other 46 states in the Union. The tacit 
understanding last year was that the subject was 
to remain in statu quo until the meetings this year, but 
unfortunately the matter was acted upon by the 
Congress of the U. S., which adopted the New York 
and New Jersey rule upon the representation, | 
am advised, that it represented the views of the 
American Bar Association, which was, of course, 
not the fact, as the status is as given above. This 
is an unfortunate complication in case a similar 
rule is not adopted by a majority of the states. 

The whole matter will be discussed again at the 
next Conference and the meeting of the American 
Bar Association at Detroit and the matter should 
be disposed of at that time. 

Uniform State Standard Mechanics’ Lien Act. 
The drafting of an act upon this subject has been 
undertaken at the direct request of Secretary of 
Commerce Hoover. He requested Mr. Hughes, as 
President of the American Bar Association, to 
appoint a representative of the Association to sit 
in a Conference with reference to the matter. Mr. 
Hughes referred him to the National Conference 
and as a result a Committee on the subject has 
been appointed with Hon. Charles V. Imlay, of 
Washington, D. C., as Chairman, who discussed the 
matter at this meeting and hopes to present a first 
tentative draft at the next Conference. Mr. Imlay 
is in close touch with the Department of Commerce 
and it is hoped that a plan will be worked out 
whereby the facts will be gathered and classified 
by the Department and the legal drafting of the Act 
completed by the National Conference. 

The co-operation between the Department of 
Commerce and the National Conference both with 
reference to this Act and the Uniform Act Governing 
the Use of Highways by Vehicles referred to above 


seemed to make some plan for closer relationship 
between the government departments and the Na- 
tional Conference desirable. Accordingly as a re- 
sult of the action of the Executive Committee, 
hereafter subjects or standard acts referred to the 
National Conference by a U. S. government de 
partment will be given the same status as now given 
to Acts originating in the American Bar Association 
or the American Law Institute and will go directly 
to a Section for the preparation of an Act and 
presentation to the next Conference without the 
delay of waiting for the authorization of a commit- 
tee usual in the regular routine of the National 
Conference. 

Another. matter discussed at the mid-year 
meeting of the Executive Committee was the need 
of a clearer understanding of the division of work 
between the Committee on Commerce Trade and 
Commercial Law of the American Bar Association 
which is concerned presumably only with Federal 
legislation and the National Conference of Commis 
sioners on Uniform State Laws which deals only 
with state legislation. It is a useless expense of 
time, labor and money for both that Committee and 
the National Conference to hold hearings and in 
vestigate the same questions. There should be 
some way of determining in the first instance 
whether a matter should be dealt with primarily as 
a Federal or a State question and then let either 
one or the other organization take up the matter 
for discussion. The present system is an unneces- 
sary duplication of effort. 

This gives a fair picture of the first general 
mid-year meeting of the working units of the Con 
ference. It represents an accomplishment and a 
programme well worth while, and as the Chairman 
of the Committee on Uniform State Laws of the 
American Bar Association I shall hope to be able 
to present some of the results of it to the Associa- 
tion for its endorsement after the 35th Annual 
Meeting of the National Conference in Detroit next 
August. The movement for uniformity of legisla- 
tion is growing in momentum and prestige and the 
American Bar Association may well be proud of its 
part in that great work. , 

NATHAN Witi1AM MacCHresney 


FINALITY OF STATE’S RATIFICATION OF A 
CONSTITUTIONAL AMENDMENT* 


By F. W. GRINNELL 
Of the Boston, Mass., Bar 


N a recent editorial in a local paper on the “Child 
Labor” amendment appeared the statement that 
under the method of ratifying proposed amendments 

“the action of a State that votes to ratify is 
final, whereas there is no finality in the case of a State 
that declares itself against ratification.” I respect- 
fully question this statement. The only authority for 
it, I think, is congressional practice which was described 
in 1919 in an advisory opinion of the Justices of the 
Supreme Judicial Court of Maine. They said: 

It is interesting to note in this connection, as a his- 
torical fact demonstrating the attitude of the Federal 

Government, that according to their admitted and accepted 


*Discussion recently printed in the Springfield (Mass.} Union 


practise if a State Legislature has once ratified a federa 
amendment a subsequent legislature has no power t 
rescind such ratification. Such rescission was attempted 
by Ohio and New Jersey with reference to the 14tl 
Amendment and by New York with reference to the 
Fifteenth; but the proclamation of the Secretary of 
State for the United States was issued, announcing 
the final adoption of the amendments as a part of the 
Federal Constitution, notwithstanding the attempted 
rescission by subsequent legislatures. The attempted 
rescission was ignored. Watson Const. vol. 2 p, 1315. 


As far as I am aware, there has never been any 


decision that the so-called “accepted practise” as to the 


revocation of a ratification of an amendment by a sub- 


sequent legislature is a sound one. For that practise, 
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the court refers to “Watson on the Constitution,” where 
the action of Secretary Seward and of Congress in 
refusing to recognize the revocation of Ohio and New 
Jersey in regard to the 14th Amendment is set forth. 
jut, there is no discussion in the opinion as to the 
oundness of this action, and the ratification of those 
States in regard t 14th Amendment was not needed 
put the amendment in force as a matter of law, as 
here were a sufficient number of ratifying States with- 
ut them. That amendment was adopted under peculiar 
ircumstances during the reconstruction days after the 
ivil War, and the practise under those peculiar political 
nditions can hardly be accepted as a final settlement 
f this far-reaching question. The history of the Civil 
War amendments as told in Prof. Burgess’ volumes on 
Reconstruction | the Constitution” is worth reading 
n this connection 

Mr. Watson, in his book to which the court refers, 
loes not discuss the subject fully. Mr. Jameson, in his 

book on “Constitutional Conventions,” expresses the 
same view, but he t convincing in his discussion. 

What sound reason is there for saying that ratifica 
tion by a State legislature is irrevocable if a succeeding 
egislature votes to revoke before the requisite number 

f States have ratified? 

Certainly it ms peculiar if a State can change 
its mind in favor of, it cannot also change its mind 
against, ratification. Is not the notion that a State can 

hange its mind in only one direction a most stultifying 

doctrine to apply in these days to the representatives of 
the people of the United States? How do the people 
differ from an individual in this respect? 

This discussion is not confined in any sense to the 
“child labor” amendment. No one knows what amend- 
ments may be submitted in future as the result of polit- 
ical excitement ; i, if the entire national structure is 
to be submitted to the hasty political action of State 
legislatures without any opportunity for reconsideration, 
the country may wake up and find itself in a most 
serious situation some day. 

Mr. Watson quotes certain passages from Madison 
and Hamilton egard to the original ratifying con- 
ventions in the States, but these passages had to do with 
original adopti nd not with the interpretation of the 
Fifth Article relating to changes after the original in- 
strument was adopted. While the opinion of Madison 
ind Hamilton may, perhaps, be fairly cited in support 
'f the proposition that if special conventions are called 
to consider an amendment by direction of Congress 
they exhaust the authority of the people of the State to 
.ct on a particular amendment when the convention has 
either ratified or refused to ratify and has adjourned, 
neither of these men, who had so much to do with the 
making of the nation, can be cited, so far as I am aware, 
in support of a ilar rule as applied to the action of 
State legislature hen Congress specifies that method 
of expression. 

Secretary Seward himself expressed a doubt 
whether the action of the legislatures of Ohio and New 
Jersey in revoking a previous ratification before the 
requisite number of States had ratified might not be 
effectual in withdrawing the consent of those States. 
This appears in his announcement of “uly 20, 1868, 
which is quoted in vol. II of Watson’s book on the 
Constitution, pp. 1314-15, as follows: 

Whereas, no law expressly or by conclusive implica- 
tion authorizes the Secretary of State to determine and 
decide doubtful questions as to the authenticity of the 
organization state legislatures, or as to the power of 
any state legislature to recall a previous act or resolution 
of ratification of any amendment proposed to the Con- 
stitution, and 





193 





Whereas, it further one that the Legislatures of 
two of the States, to wit, Ohio and New Jersey, have since 
passed resolutions respectively withdrawing the consent 
of each of said States to the aforesaid amendment; and 
whereas it is deemed a matter of doubt and uncertainty 
whether such resolutions are not irregular, invalid, and 
therefore ineffectual for withdrawing the consent of the 
said two States, or either of them to the aforesaid 
amendments. 

Now, therefore be it known that 1... . do hereby 
certify that if the resolutions of the Legislatures of Ohio 
and New Jersey ratifying the aforesaid amendment are 
to be deemed as remaining of full force and effect, not- 
withstanding the subsequent resolutions of the Legis- 
latures of those States which purport to withdraw 
the consent of said States from such _ ratification, 
then the aforesaid amendment has been ratified in the 
manner hereinbefore mentioned, and so has become valid, 
to all intents and purposes, as a part of the Constitution 
of the United States. 

On the following day, however, Congress passed a 

concurrent resolution 

That the following States, including Ohio and New 
Jersey, having ratified the fourteenth article of amendment 
to the Constitution of the United States; therefore, be it 
resolved that said fourteenth article is hereby declared 
to be a part of the Constitution of the United States, and 
it shall be duly promuigated as such by the Secretary of 
State. 

Secretary Seward then issued another proclamation 

certifying that 

The said amendment has become valid to all intents 
and purposes to the amendments of the Constitution 

The only precedent, therefore, in regard to this 
matter appears to be this joint resolution of Congress 
adopted during a time of great political excitement in 
the face of doubt publicly expressed by so able a lawyer 
as William H. Seward, and adopted, as pointed out by 
Burgess, when the ratification of Ohio and New Jersey 
does not appcar to have been necessary for the ratifica- 
tion of the amendment. 

While no attempt has been made in this letter at an 
exhaustive study of this question which its importance 
may deserve, yet, the question is of such great and 
growing importance that it deserves to be called to the 
attention of the bar of the country in order to provoke 
discussion before the subject is disposed of by judicial 
acceptance of the somewhat dogmatic statements and 
the inadequate reasonings of text writers, when Wil- 
liam H. Seward officially expressed doubt upon the 
question. 

In view of the essentially deliberative and continu- 
ing character of the function performed by Congress in 
submitting amendments, there seems to be no reason in 
the nature of the function, or in the relations between 
Congress and the States why, after an amendment has 
been submtitted by one Congress, the same or some suc- 
ceeding Congress should not revoke the submission if 
the requisite number of States have not ratified such 
amendment prior to such revocation. In other words, 
the process. of amending the Constitution of the United 
States on behalf of the people of the United States 
through Congress and the State Legislatures is a joint 
deliberative function requiring the concurrent and con- 
tinuing assent of Congress and of three-fourths of the 
States. 

It is submitted that the people of the United States, 
as represented as a whole by Congress and in separate 
parts by their State Legislatures, have a right to change 
their minds at any time on such a question before the 
numbers of assents specified in Article 5 is reached, just 
as much as any member of Congress or of any State 
Legislature, in representing the people, has a right to 
change his mind and change his vote on a roll call after 
he has once voted, before the final vote is announced. 

Boston, Jan. 31, 1925. 
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A Department Devoted to a Review of Recent Federal Trade Commission Rulings and of 


TRADE REGULATION 


| 


Court Decisions Relating to Unfair Practices 


By HERMAN OLIPHANT 


N re Toledo Pipe Threading Co., F. T. C. Doc. 

No. 1018, contains an order prohibiting the re- 

spondent from requiring dealers to contract to 
maintain resale prices as a prerequisite to further sales 
to them. It is to be noted that this order is unquali- 
fied. Hitherto the Federal Trade Commission’s orders 
in such cases have prohibited the maintenance, by co- 
operative methods, of a system of minimum resale 
prices, this general prohibition being followed by, and 
qualifying, particular ones such as the one now being 
discussed. As broad as the present order is, it raises 
a new question not passed upon by the courts, viz: 
is the mere act of getting such contracts without em- 
ploying co-operative methods in so doing an “unfair 
method of competition” within §5 of the F. T. C. Act? 
Certain similar questions have been passed upon by the 
courts. Such a contract cannot be enforced.? One 
may refuse to sell to a price cutter and tell him why. 
Obtaining the co-operation of dealers to create and 
maintain a resale price system, e.g. by having them 
report violations, is an “unfair method of compe- 
tion.”* The advanced position which the Commission 
now takes in the order issued in the Pipe Threading 
Co. case is that the act of obtaining contracts not to 
cut prices is an “unfair method of competion” even 
though “cooperation methods” i.e. cooperation of 
dealers is not employed in so doing. This is not a 
radical extension of the rule in the Beech-Nut case 
but there is little material from which to predici 
whether or not the Supreme Court will make the ex- 
tension. 

The evidence, if true, as opposed to the order, in 
this case disclosed an act which might be held to be, 
not merely invalid and not merely prohibitable by the 
Commission, but a violation of the criminal provisions 
of the Sherman Act. The respondent, it is alleged, 
wrote to all the dealers in one area requesting them 
to promise to maintain the prices fixed by it and dis- 
closed to each dealer that others were being requested 
so to do and that they were doing so. Now the position 
taken by the Supreme Court in the Miles Medical 
case® was that, if 2 number of dealers agree with a 
distributor to maintain prices, this, in effect, is an 
agreement among such dealers to control prices. The 
latter clearly violates the Sherman Act. Is a dealer, 
who makes such a promise, knowing that the plan is 
that other dealers shall do so, entering into a combin- 
ation in restraint of trade thereby violating the 
criminal provision of the Sherman Act? 

A case of even greater novelty recently passed 
upon by the Commission is that of in re Waldes and 
Co., Inc. The respondent was organized after the 
World War to recover the trade in the United States 
in the sale of dress snap fasteners which trade before 
the War was largely in the hands of the respondent’s 
predecessors and another foreign firm. When pro- 


1. See for example Docket No, 1006, and cf. Docket N. 1178 

2. Dr. Miles Medical Co., Park and Sons Co., 220 U. S. 373 

8. That this does not violate the Sherman Act, U. S. Colgate and 
Co., 250 U. S. 300 

4. E. T. C, Beech-Nut Packing C 257 U. S. 441 

5. Note 1, supra. 
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duction was resumed after the war, it was found that 
jobbers and dealers were fully supplied with fasteners 
made by American firms which had sprung up during 
hostilities. Of the measures taken to overcome the 
situation the Commission prohibited: (1) Exchanging 
with jobbers or dealers fasteners made by the re- 
spondent for those made by its competitors; (2) 
Offering to sell fasteners of competitors obtained by 
such exchange or by any other method without stating 
that they are second hand and that discounts in prices 
quoted for them are attributable to that fact. These 
two orders raise three interesting questions. 

(a) A is trying to sell an automobile to B. B 
has already bought one from C. Is it an “unfair 
method of competion for A to buy B’s car in order 
to effectuate a sale and then to dispose of it as junk 
Certainly that is privileged conduct at common law 
If no future transactions are involved, the courts will 
doubtless hold it not to be an unfair method of com- 
petion. Is the Commission’s position strengthened by 
the fact that in its case the respondent used this means 
to break more or less permanent trade connections of 
its competitors and to obtain them for itself. How- 
ever wasteful this method of sales may he, it is pre- 
dicted that the courts will not sustain the Commission 
in prohibiting the respondent from buying its com- 
petitors’ goods.. What are the practical consequences 
of this method of effecting sale? It is difficult to con- 
tinue patient with a method of reporting the Commis- 
sion’s actions which leaves one wholly in the dark on 
this question which is the very kind of question which 
presumably the Commission is best able to illuminate 

(b) The second part of the prohibition forbids 
sale without labeling second-hand fasteners obtained 
from competitors by amy other (than the exchange) 
method. This part of the order is unjustifiably broad 
It prohibits the respondent to obtain new fasteners 
by purchase from its competitors and then to sell them 
below list without saying they are second-hand. 

(c) If “by any other method” were omitted 
would the second part of the order be sustained by 
the courts? If any thing, this is a case of disparage- 
ment of a competitor’s goods. It is hardly as clearly 
disparaging as acts held to be a tort at common law 
and there is no showing of special damage, a sine qua 
non for a-tort action in such cases. As to the former, 
the rules of the common law are somewhat too rigid, 
and, as to the latter, there has been a tendency recently 
to relax the requirements as to proof of special damage 
particularly in equity.*. This part of the Commission’s 
order should be sustained by the courts and there is 
a reasonable probability that it will be. Courts are 
recognizing that some growth of law is possible under 
the vague standard “unfair methods of competition” 
in §5 of the F. T. C. Act. 

Another order recently issued by the Commission® 
which seems unnecessarily and, therefore, unfortunately 
6. Docket No, 947 
_ %.. See the somewhat surprising extension of the non-statutory law 
f trade regulation in Vogue Co., Thompson-Huds ( S&S G& ms 


1924), 300 Fed. 509 
8 Docket No, 1204 
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road prohibits the use of the word “Silk” or any 
\dification thereof to describe a fabric not made en- 

rely of silk. “Likesilk” would deceive no one yet 
and numerous other possible variations equally in- 
uous are covered by the order as issued. 

An order® recently issued by the Commission pro- 
bits the giving of money to a customer’s employe 
thout the knowledge of the former: (1) to induce 
ie employe to put se the respondent’s goods on 

behalf of the empl ; (2) to induce the employe 
to recommend the respondent’s goods to the employer ; 


to reward t ploye for inducing such pur- 
hase. The first 1 legal wrong as against the em- 
loyer at common law and clearly should be held an 
nfair method of competition as against competitors of 
the giver of the bril lhe second and third lie within 
the penumbra of tl illegality, would be condemned 
by business men of informed and average right- 
mindedness and the Commission’s action in prohibit- 
ng them should | ustained by the courts generally. 


In a case involving the American Shellac Co., Inc.’® 
> Docket No. 1208 
10 Docket N 1047 


MEMBERSHIP IN AMERICAN Bar ASSOCIATION 





the Commission divided three to two on the question 
whether the word “shellac,” should be used as a part 
of the name of a product only if shellac constituted 
50% or more of its content or might be so used if 
shellac was “the principal and predominant element” 
of the product though not equaling 50% of its content. 
Apart from other elements in the case, it is unfortu- 
nate that the Commission rejected the more specific 
rule and adopted the more general one. This case 
raises the general question whether the Commission, in 
working out of the law of “unfair methods of competi- 
tion,” shall do so by enunciating rules or standards, i. e., 
limited and definite propositions or general and indefinite 
ones. Certainly in some fields of the law, e. g., in the 
law of negligence and of contracts, the latter are often to 
be preferred. They bring the evils of uncertainty but 
permit flexibility. It was the desire to escape such evils 
which, among other things, led to the founding of the 
Commission. The purpose here is merely to raise the 
problem not to marshal all of the arguments on each 
side of the question. 
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Qualifications 
The constitut declares membership in good 
standing at the bar of any state during the last 
three years (part of which may have been spent 


in one state and part in another) a prerequisite to 
election. 
Dues 
The dues are $6.00 per year. There is no 
Member receive, as perquisites of 
mnthly “American Bar Associa- 
the printed annual reports of the 
proceedings of the Association, constituting a 
valuable year book of the profession in this country, 
in which their mes are listed as members, both 
the alphabeti ist and in the list of members 


initiation fee. 
membership, the 
tion Journal” and 


‘ ‘ 


arranged by cities and towns in states. 
Life Membership 
Annual dues, at the option of any member, 
ay be commuted by the payment of $200.00 at 
one time; and thereafter no further dues shall be 


member 
Application Blanks 
Blank applications for membership in the 
American Bar Association may be obtained by ap- 
plying to any he following: 


State Directors of the Membership Committee 


payable by any 
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LETTERS OF INTEREST TO THE PROFESSION 


“English as a Dead Language” 

Ft. Oglethorpe, Georgia, September 30, 1924 
To the Editor: Refer to A. B. A. Journal, p. 652, 
September, 1924: The editorial says “a dead lan 
guage is one which is written and never spoken.” 
Has the editor made any investigation for a logical 
reason as to why dead languages are used in the 
preparation of papers for the files of a court of 
record? There must, necessarily, be a reason. So 
far as the speakers of a living language are con 
cerned, a dead language is scientifically perfect, and 
each word has a definite meaning. One or two 
words of a dead language may compose a more con 
cise and comprehensive meaning than pages in a 
living, progressive language. ‘The foundation of 
our living language is composed of a mass of dead 
languages. Take away our words derived or trans- 
planted from dead languages, and the very founda 
tion of our lexicons are gone. 
may be a living language today ; 
be dead. 

Courts should not be makers of 
the facts of many cases have compelled definition 
before the court could have any premises for a deci 
sion of the issues. Lawyers, ordinarily, do not 
have the time, means, or inclination to fight the 
question over again, when it is more than likely 
that the bench will continue to rule according to 
precedent. 

The Codes of Procedure, of had the 
“dominant purpose to do away with the old forms 
of court procedure and the dual and duplicated 
structure of law and chancery,” but the ancient 
ideas had to remain until replaced by statute. 

It is hardly just to criticize the lawyer for not 
instantly changing his life-habit of thought and 
action, especially when these very enactments raise 
new arguments as to construction and definition. 
If we are to make any considerable progress in 
ridding the court-room of the dead material of 
words and phraseology, why not try the legisla- 
tures? A reminder to Congress might simplify a 
number of our complexities. A perusal of any col- 
lection of laws or regulations for the guidance of 
ny branch of the federal government will show the 
trend of the complexities of the common law into 
almost every detail of phraseology. 

The remedy is not in condemnation of the 
lawyer but in encouraging him to use every legiti 
mate means to get action from law-making bodies, 
who act with undisputed authority. As will be 
seen by the reading of the Code of any State in the 
United States, much has been done to simplify 
what would be chaos, if no statutory enactment 
had been made as to form and procedure. 


F. M. Puriroy. 
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Law Society’s Resolution 
London, Jan. 21—To the Editor: A _ great 
many members of the American Bar Association 
met Mr. (now Sir) R. W. Dibdin during their visit 
to this country last summer, and I am sure they 
will be interested to know that the Law Society 
at their last meeting passed the following resolu 


tion 

“That the Council have observed with very 
great pleasure the announcement that His Majesty 
the King has conferred the honor of knighthood 
upon their esteemed colleague Sir Robert William 
Dibdin. They are privileged to record their pet 
sonal knowledge of the great services which Sir 
Robert has rendered as well to the public as to the 
profession, and they would specially refer to his 
very able representation of the Society during his 
recent Presidency, particularly, in connection with 
the memorable and welcome visit of the American 
Bar Association to this country.” 

“The Council tender to Sir Robert and Lady 
Dibdin their congratulations and good wishes on 
this very auspicious occasion.” I remain, dear Sir, 
Yours faithfully, 
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Les Angeles, Calif.—-Fowler Bros., 747 So. Broadway. 
The Jemes Book Store, 426-428 W. 6th St. 

Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 

San Francisco, Calif—Downtown Office of The Re 
corder, 77 Sutter St. 
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